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THE 

COUNTRY SOLICITOR'S 



CHAPTER I. 

Proceedings from the Commencement to 
THE Close of an Ordinary Suit. 

Hie easentiAl Stopein Civil litigatioiL in all Coutfl — Pnctice — 
Solicitor's Betainer — Instnictioiis for Bill — Subpoena — Time 
for appearing — ^Appearance by Plaintiff for Defendant — De- 
nmirer^— Plea — IHsclaimer — Answer — Cross Bill — Time to 
plead, answer, or demnr — Traversing Note — Instructions for 
Answep— Dedimus to take Answer — Taking and transmitting 
An8wer^>»Plaintiff'» Proceedings on Answer coming in~*£z« 
ceptions to Answer — Setting down Cause on Bill and Answer 
^On objection for want of Parties — ^Replication — Examina- 
tion of Witnesses—- Interrogatories — Examiners — Commis- 
sion to examine Witnesses — Proceedings preparatory to and 
under it— How Bxamination conducted — Depositions — £n- 
largUig and passing Publication — Setting down Cause— 
Hearing — Settling Minutes— Decree — Reference to Master — 
Issue — Action at Law — Case — Hearing on further Directions 
— ^Further or Final Decree — Proceedings on Demurrer and 
Plea — ^As to Plaintiff dismissing his own Bill — Motion to 
diaiDiBS for want of Prosecution — Effect of Dismission — ^As 
to the Mode of eitforcing the Performance of a Decree. 

The object of all civil litigation is either to obtain a 
right which is withheld, or redress for an injury sus- 
tained through the wrongful act of another, and for 
this purpose resort must be had to a proper judicial 
tribunal. There are certain steps taken in common 
by all Courts, in order to arriye at a just conclusion 
respecting the rights of the htigant parties, none of 
which could be omitted without opening a door to the 
grossest injustice ; these essential steps are the follow- 

^ B 
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ing. When a party brings into Court a complaint 
against another, the party complained of is summoned 
to appear in order to hear the complaint made against 
him and to answer it ; the party complaining states 
his complaint^ and tdie party complained of gives his 
answer to it, so that the whole of what each has to 
allege is heard : when, diis is done, it will be found 
that the facts of the case are either admitted or con- 
troverted — ^if the former be the case, the cause is ripe 
for the decision of the Court, which will pronounce 
such judgment as the law warrants upon the facts 
stated by the parties ; but if the facts be disputed 
between them, the Court takes steps to satisfy itself^ 
by proper means, of the true state of the disputed 
facts, and that being ascertained, it proceeds, as in the 
former case, to pronounce such judgment as the law 
warrants upon the facts now ascertained ; and when 
it has pronounced its judgment, it goes on by means 
of such powers as the law has invested it with to en- 
force that judgment. 

The foregoing are the essential proceedings in every 
Court, but each differs, more or less, in the man- 
ner, in the order, and in the times in which these steps 
and proceedings are by its rules to be taken ; and it 
is this difference which constitutes what is called the 
Practice of Courts. The practice of the Court of 
Chancery is the subject of this treatise, and though it 
is intended for a branch of the profession beyond the 
scope of whose duties it Hes to conduct most of the 
practical parts of a suit, yet in order to understand 
clearly those parts of the practice which are within 
that scope, it will be necessary and proper, and tend 
to the better understanding of the whole, that the exfe- 
tire proceedii^ in a suit should be stated, bringing 
more prominently forward, and treating at greater 
length of that which the country solicitor must at- 
tend to. 

It vnll be proper to mention here, that before com- 
mencing a Chancery suit, the solicitor should take caie 
to have a written retainer, or at least good evidence 
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of his atltlioiitjr te take thdt ^iei^i this subject 1% 
howeyer, enlarged, upoa ai the ead o£ Chapter IL 

The method of institoting a suit in the Court of 
Chancery is by filing & b% stating all the cireiHar 
/stances which give rise to the complaint, and praying 
sach relief as the natioe of the case may require* 
This bill is in practice always prepared by coonsd^ 
and it is the first duty (and a very important one) of 
the solicitor for the intended plaintifif to prepare the 
instruetaons from which counsel is to dxaw the bill. 
It is scarcely necessary to say, that they should be 
Mi and particular, for if they be defectiye^ the conse* 
quenoe will most probably be, that an unnecessary es* 
pease will be inciured, and useless delay will take 
place. WhercTer the solicitor has a doubt whether hia 
client is entitled to the relief ixktended to be prayed^ 
it will be a wise step to state a case for the opinion ot 
counsel, before proceeding to ha^e the biU prepared ; 
for when instructions are laid before an equity drafts* 
man to draw a bill, (his opinion on the case notbdbog 
asked,) lie will in general draw it, whatever opinion 
he may have of its ultimate fate ; the bill v^l be filed* 
and the defect in the case will not perhaps be disco- 
vered till some progress has been made in the suit, or 
perhaps not even t3l the hearing, when the bill may 
oe dismissed with costs. In stating a case for the 
opinion of counsel, it is the practice of some soli- 
citors to set out the substance or portions of deeds or 
documents in the case itself, and besides this, actuated 
perhaps by a fear that they may not have been set 
out correctly or sufficiently, to s^id copies of the same 
deeds and documents to accompany the case : this is 
a bad practice, as it unnecessarily increases the fees 
to be given to counsel. If a solicitor feels confident 
that he understands the case sufficiently to be able to 
set out in the statement of it what is necessary, he 
need not send with it full copies of the documents ; if 
he be doubtfol of his capacity to. set them out cor- 
rectly in the case in an abbreviated shape, he should 

b2 
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jiot.^i them out at iull, but merely refer ^o the copies 
which h^ intends to accompany the case. . , ,' 

When the hill has been drawn^ the London agcl^jb 
"wiU, if necessary, send it down for perusal ; and the 
country solicitor having perused it, and satisfied him- 
aelfj so far as he can, of the correctness of the facts 
stated in it, and supplied any blanks there may be, 
should return it to his agent, and instruct him to get 
it ingrossed and filed (a), stating at the same time 
whether he desires the proceedings in the suit to be 
before the Master of the Bolls, or either and which of 
the Vice-chancellors, and instructing the agent ^ 
necessary to retain counsel, also desiring him to send 
down subpoenas, (or if the number of defendants does 
not exceed three,) a subpoena, to be served on the 
defendants : this he will do, and when the subpoenas 
are received, a copy of each, and of the indorsement 
im it, must be served on each defendant named in it : 
the service must take place within twelve weeks after 
the teste of the writ, otnerwise it will be of no validity: 
at the time of the service the original must be pro* 
duced and shown to the person to whom the copy is 
delivered : the service should be either personally on 
the defendant, or at his dwelling-house, on his wife, 
lM)n, daughter, servant, or some member of his family ; 
or at his usual place of abode, on some one having 
some connexion with him ; for instance, if he live in 
lodgings, on the master or mistress of the house, or 
their servant there : it is desirable that the service 
should be made in one of the ways just mentioned, 
because if it is, and the defendant should neglect to 
,eu^r an appearance in due time, the plaintiif will be 
an^ble^ ito enter an appearance for him without an ap- 
plicatioii to the Court ; but it may happen that the 
j^ryicje, paji^nojt be made in one of the ways just men- 

^' (ik) It' U th^ duty And ptivilegief of the aigeat to ingioes tl|e 
IWIty bat) «s St is AeTerthe]e8& 8ein«tiiiM9 do«e U tlie ooimtry, fipd 
as the formitl conclusion is never given in the draft bill, the 
'fi6'Mi^ of coMltt^ibk of the bills mMtilrdtiiM«tly filfed tdre'given 
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i.ri OT TV"ri/'.r)/"ir/r/'o » 
tioned : ^nd if ,so. it may be.oa his clerk or shopman 



Te^daiit^s ^knoWI^a^;';' 'btlt V^ i^ 

j&akfUl^^inoA^^asi'^^i^bnaiy, ot"at the dw^llihg^ 
fibiisfe bi^\!iM aTiofl^, the Jjlplhtiff Wflltiot fc 

'^ 'i (Mi&tm tb 'eirt^ an ' aM)earknc6 for ih6 ii^fen- 
j&ni. mtWe^nV'dr'hTi^ iidt aptj^atiilg) \W«imit an 
IpSMfidtfj^W 'l!he' Cbiirt roii wM(ih rfppHcation the 
iCo^'intf'iu&e'dif 'thfe suffifei^cr 6f the' service to 
'Otitic i^k tMfflftf tp etfter' $ti. ap^earande for the de- 
ma^^; ' Whitelltfie^'stibtioend fe agaiii^ hti^band and 
WeV' yfvia^''o«' thfe hmk^ Bidne i$ stiffifci^iiit for 
%m,^ yi^P teMtf bought by the bill be agdn^' the 
'^H8fe**i:i4y][)fi^tfe'^kte;iti^^^ be pruaeiit 

iH. iferte W ^ 'filsd. With Te^pect to the s^rf^ef Yrf 
'tlik'slibb'c^iA'oti^i defeiiaaiit who is otit ofthe jurii- 
A(ittBh of^'tlie;C6ttit, or who has absconded to i^Tttid 
s*Vid?, ife*^ lie treated of in Chapter X; ' ' ■'' ^^ 
"^ *M^ dl^feAdiaiit'isbdimd to appear within eight d^Jj^^ 
'ilft^b^^yeiK^ea' Witt the subpo^a, exblnslve^ 6f iSfe 
'dky'oTih'fs^Mte; fbt instance,' if he'be SteiV^d^^h 

IbiWfig .^ . ^„_, 

^ appear in tiine, mentphing to Tiitn the twittifes <tf 

the't5>art1ei And' the day the sabpoeta wf^ sert^dj'atia 
he' siient yln then appear and obtain ah oftc^'W/Mr 
of the i)iD, arid send down'a C6py of it'. ' Th^^dfefM- 
aimfS soMtor may also At the' tittle bf I iridfc-dcli^ 
ttie'abpeatAhc^, if th6 diiit bp of sttfficSito'ittiTWtol, 
ifeiie his ^eht'to tetaSn cotinsfel. * *" ' '" ^loitiniiq 
' If th^ defeiidatit, after behife fedrvM iWtK; tH^» SfflS- 
)MeBa». do not «ppeajv tbeiiplainiiffr'3(>3<^}ici|tQr wst 
send'an-affifdiant'of'tbe Mra6e'(«)fto-*kk tagenli^f Atld 

•**-* — '•'♦« *^*'* l ■ > M t Wi *i *i — »' H"M i — ' \ t if ' ^i 'i i ft n ' ; — f f .'' t o t 'Jlfj fe!S 

. <j) .^e 1*ie ^i»,«i.4ppw4w> fleq^, 3. it way l>Pr^rt>9,/r9{^ 
vement to observe, that all affidavits^ ip.,ph9fic^ ^HfK'W R^ 
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Ais affidftrit ninst state wbeiki,' Wh^!tf6,' attd bow ine 
subpoena was served, and by whom tbe service was 
effected ; if tbis afRdavit sufficiently proves the service 
<» l»Te been personal, or at the cTwellmg-houae or 
iisua} place of abode of the defendant, the plaintiff'^ 
solicitor, if the defendant is not an infant, nor » per* 
■on of weak or unsound mind, unable of himself to 
defend the suit, and is within the jurisdiction of the 
Court, will be enabled to enter an appearance for the 
defendant, and proceed with the suit, but this appear^ 
ance should be entered within three weeks after the 
service of the subpoena ; for if not entered within that 
time, an application to the Court for leave to enter it 
must be made, whidi will of course increase expense ; 
it may also be observed, that the plaintiff cannot entor 
an appearance for the defendant until after the ezpi^ 
ration of the eight days which are allowed to the defen* 
dant to appear. If the service on the defendant does 
not appear by the affidavit to 'have been personal, of 
at his dwelling-house or usual place of abode, an m* 
pearanee cannot be entered by the plaintiff for tna 
defendant (even within the three weeks) without an 
application to the Court ; but on such an application 
being made, the Court will, if it think the service 
sufficient, make an order that the plaintiff have lea^ 
to enter an appearance for the defendant, and the ap« 
pearanee may then be entered by the plaintiff ao- 
Mrdingly. 

Where the plaintiff has duly caused an appearanoe 
to be entered for any defendant, he is entitled as 
against the same defendant to the costs of and ind* 
dent to entering such appearance, whatever may be 
the event of the suit, and such costs are to be added 
to any costs the plaintiff may be entitled to receive 
from such defendant, or set-off against any costs 
whifch he may be ordered to pay to such defendant, 
l)Ut payment thereof cannet be otiierwise enforced 

wiliiout leave of the Court. A defendant, notwith- 

■»»■■ »■■ II i^i.pii ■■ •.,... ^- 

ua^eo. an4, expressed la the first person of the deponent. Or- 
derg^of 8th May, 1845 ; Orders 126, 128. 



rtjUMJing an appearance may have been entered foK 
Urn bj the pkintiff; may aften«rda enter an appear- 
anoe for himself in the ordinaiy way ; but such appear- 
ance will not affect any proceeding duly taken, or any 
li^bt acquired by the plaintiff under or after the i^h 
pe«»nce entered by Mm, or prejudice the plaintiff's 
xight to be allowed the costs of the first appearance. 
It is to be observed, that a defendant who has been 
duly served with a subpoena, and who n^leets to ap- 
pear in pursuance of it within the time allowed, is 
gajliy of a contempt of the Court, and therefore is 
liable to an attachment, and the process of contempt, 
of whidi the attachmmt is the first step : the pow^ 
which a phuntiff now has of taking steps to enter an 
iq[^earance for the def^idant has not been accompa* 
ined by the abolition of the process of contempt as a 
meansy eDforci9g the defenWs appeanmoTandit 
Bsay still, in some cases, be found necessary or prudent 
to resort to this process, but as it is i^plicable to 
many other purposes than to compel an appearance, 
i^ w& be sufficient here to refer to a subsequent part 
of this work, where it is separately treated of und^ 
the title " Process of Contempt." We will then sup- 
pose that either voluntarily, or by means of this pro- 
cess, the defendant has appeared, or that the plaintiff 
has entered an appearance for him ; the next consid.erar 
tion is, the defence which is to be made to the plaintiff's 
bill, and this will either be a demurrer, a plea, a dis- 
claimer, or an answer, and in some cases it may be ne- 
cessary to file a cross-bill. A demurrer amounts to an 
admission of the truth of the plaintiff's bill, or of that 
portion of it to which the demurrer is put in, but 
insists upon some defect or objection apparent on 
the face of the bill, which may be offered in bar of the 
suit ; as, if the facts stated in the bill do not entitle 
the plaintiff to any relief; or if it be so framed us to 
be insufficient to found a definitive decree upon ; or if 
the plaintiff i^pear upon his own statement to have no 
interest in the subject of the suit ; or if the bill be 
multifarious, that is, if it embrace several objects 



%. 4efeij4ant i^ ft. .pj^p^fiy^pr. fcwfeitwa ; tfef^a w- Itfeft 
IftQ 4efca^ ^-ppeaifwg VpffP ihe, .ftije of- jt^et bill m^^jfi 

pra^i^.tb^ judgment ,Qf, th^ C(>uyt, whether tb^ defewfti 
d^ c^u .be:ccup[ip«ll€!d.<toi w^jvi^x the^plpa^tiiff'^ bilC. 
Apkaas^so,.xmderfitopji if^ i^di^it the laruthpf thift 
bill, pr qf that portion <?f jit to. which it is pleaded (so: 
fur fta not, conftrav.ertqd by theipl^) j it is 4^Su0d ]tw 
he a sjiecial aus^er^ sko^mg or relying upoii ooe.oir. 
more thiag or jthiog%. a$ a cause why ^he si^t; $hQul4 
be either; di^xx^isse4 delay/ed, or barred;,. it doesiiftof^t 
like a demurrer, rely upQU fact? stated in tliue biU^bjUlf 
4)ege3 new facts to which the plaintiff may repdy. .^^ , 
a^ that his cause of complaint is barred by the Statute 
of limitations, pr has been released, or that certai^i 
persons are not made parties to the suit, in the absence 
of whom the Court cannot make a proper decreej^pir, 
tt^ like : the facts stated in a plea must be. such, how-*^. 
eT^r, as to reduce the matter rdied on to a single 
point, and it must not consist of a variety of circum-'. 
stances. Where a party is made a defendant in a bill 
in respect of some inteiost he is supposed to have dm 
the subject-matter of the suit, but he does not in faet 
dalmsuch interest, he may avoid the bill by a dish 
clflimer, which in form disclaims all interest in such * 
subject-matter, and prays that he may be dismissed 
wish his costs. A disdaimer may be to the whole, 
or it may be to a part only of the subject-matter of. 
the siuit, according to circumstances. If there be 
nothing in the bill to which the defendant can demur, 
01^ if he do not choose to do so, and if he have not or 
do^notehoose to offer any exterior matter by way of 
p]isai m having demurred or pleaded, if his demurrer 
oDiplea have been overruled, he must answer the bill. 
An, answer, besides making any disclosures required by 
iju^ hill, generally controverts the facts stated in it, or 
som^of them, and. states other &cts to show the rights 
ofilhe.' defendant in the subject of the siuit ,3 but •some-' 



fiiMd^4t neces^ to report td; iii'c6i!ijtiltdidiitH[tlr6h«i 
oi^^dih^ror Ullyif tfao&ei;rliich h^ve beetl Ulteiady tnl^il^' 
tli^eili it is kllo\red, that the' defbndailt tn&jstaW 
Bis'oiwA'fifiite morel ftdrailtagietya^y than he'(i(]iuld by* 
Mi kflswet*, and where he i^ onaMe to tna'kle a coth]^te 
dl^eiKse to tiiie plamtiff 's bill; without the diselostirei' 
6t £Mte ftets which rest in the knowMge of the plain*' 
tifrtiimsdf, or some of the oo^efendants to the suit 
A etoss-biil also may be filed where some matter ^ 
d^ettoe becomes available to the defendant at a period 
ofthe suit when it is too late for it to be insisted upcm 
by plea, answer, or otherwise. A cross-bill diirers 
mnn an original bill no otherwise than as arising front 
matter already in litigation, and the proceedings upon ' 
it do not materially differ from those upon an original ' 
bill \ and when the cause comes on for hearing, it isr^ ' 
if practicable, heard upon the original and the cross-, 
bill at the same time. ■ '- 

It will sometimes happen, that where no direct ve** ' 
lief is prayed against one of the defendants to a suit^ < 
he is neither called upon to appear nor answer tb^' 
bill, but is served with a copy of it ; the practiee<oti • 
this subject will be noticed in Chapter X . - • : 1 1 ^ 

• 'Having Endeavoured to point out the nature i4^AKer/ 
s^eral (kfences which may be made toAbiR i»«Gbanu> 
(5ery, we shall proceed to pomt out th^ 4«n«^aod^i9iaaii} 
ner of putlmg<tnem' in, and ^^eitabi other oireumslaniMf 
to be* attended to; andit isnei^ssarytotpvetiiise!^ t^at^> 
a' plea/ answer, demorrer^ Qnd<di9(tlainleiv<0Pian)r)twi{) 
oriMMfe of' tkem) may be put itiitoitftSiHienif^wpti^} 
ol th0>daiiie'bill ; if » dehmifeip alone 'be> nmiinj-'liMtb) 
iir; ' fl>'d)tmu«rer' to > thd 'whole- 'billv tit ^fciehher >]reqiaW^ 
iihe (MthbidriAKr BignAtarei of^tftne^deHsadant^ mk aikt 
atl^t i44tttrd« bbtlr^»todf «11 -fctnt^iteqwe ^kbetginft^ 
'tittW(«€>li^uniii#/'n»b thal>4iAini8eliiiiuM» hoetiflUy>ll^ 

b3 
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tiie mgrossment, bat he most hare si^nied tiif^ dsa§^ 
and his signatare must he copied in the ingrossmesit; 
a plea is sometimes to be put in upon oath, and some- 
times not ; as to which, eoonsel mil advise when lie 
draws it. ' 

' Until the expiration of twelre dap after t^ defea-* 
dant has appeared, a demurrer alone may be put in ; 
but after that time, where a demurrer is put in, itn»ffit 
not be pnt in alone, that is, it must not be put in to 
&e whole biU ; and to that part of the bOl to whksli 
it does not extend, a plea or answer must be put in 
with the demurrer. It is necessaiy to mentioa tJiis 
point of practice, because where it is apprehended 
that a demurrer will be ihe proper mode of meeting 
the biU, counsel ought to be consulted in tiiDe to 
enable the agent to file the demurcer within the tnnebre 
days ; but in general the same advantage may be de- 
tained by answering as by denmrring, except wh»e 
the discovery would be prejudicial to the defendai^ 
as where it would expose a defeetiye tMe, or the like ; 
and if the plaintiff is upon his own showing very 
clearly not entitled to retief, a demurrer maybe ad- 
visable as a means of saving expense and Htigation. . 
- Having stated the time allowed for demurring 
alone, we shaU proceed to state the time allowed to 
plead, answer, or demnr, not demurring alone ; and 
it will be convenient to speak of the time for answeir* 
ing only, though where t^at occurs, it must be under- 
stood as being appheable to the plea and limited 
demurrer also. The defendant has mx. weeks inm 
^tte time of the appearance, whether entered by hmi«- 
self or by the plaintiff for him, to put in his answer to 
an original bill, or to a supplementjEil bill, and the like 
period of six weeks to put in his answer to an amended 
bill, where the plaintiff has amended his bill under an 
or^r for leave to amend obtained and served before an 
answer has been put in : the six wedcs run ^Eom* thfe 
time the defendant is served with notice of the amead^ 
ment of the bill. If the defendant, after having put in 
Hn answer, is served with a sabpcna to appear U^mni 
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answer an amended biU, he has four weeks after his 
sfipeannoe to put in his answer. If the answer of a 
defendant have been exerted to as iosufficient, and 
he has to put in a Luther answer, but the plaintifP 
th^ amends his bill, and the defendant is ordeicd 
to answer the exceptioas and amendments together, 
he must put in his further answer and his answer 
to the amendments within four weeks after he is 
aerved with notice of the amendment of the bill. If 
a phdotiff amends his bill, without requiring an 
uswier to the amendments, a defendant desiring to 
answer the same must do so within eight days after 
heii^ served with notice of the amendment ; this time 
the d^endant is entitled to in those cases as a matter 
ef course, but if a defend»it, using due diligence, is 
unable to put in his answer to a bill witlun the time 
80 allowed, he may apjdy to the Master, who (on 
sufficient cause being shown) nuy allow him such 
iatther time, and on such, if any, terms as to the 
Mastw may seem just ; if the time so allowed is still 
found insufficient, an application (which must be 
made before the expiration of the time already allowed) 
may be made to the Master for further time, which he 
is auth(»rized to grant, provided he is satisfied that 
the enlargement of the time is required for the pur- 
poses of justice, and not with a view to create unneces- 
msry delay. 

If there is just reason to believe that any defen« 
dant means to absaond before answering the bill, the 
donrt may, on the ex parte application of the plaintiff^ 
at any time after aj^pearance has been entered for the 
defendant by the plaintiff, order an attachment for 
want of answer to issue against him, and such attach- 
ment is to be made returnable at such time as the 
Court directs. 

. As to the method of enforcing the putting in of 
the answer, where that becomes necessary, see pwt, 
title *' Process of Contempt." 

If the defendant neglects to put m his answer 
within the time allowed him, the plaintiff may take 
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another course (than 4thiit tofl ciifordBg' thd {mttiii^ it 
in ; this courser is by^iling'ii^hatiis cttjkd 'f <i Ikaireffbf 
ing Note," Whidby ill the ou^ of* >iui *ongindlnr siip« 
plexnental bill, or a -bill amended before answ^i^ is- in 
this form : — *'The plaintiff Kntendsi to proeeed, liiAl 
his caikse aa if the defendfltit had rfiled>azi'«BBwea^v 
traversing the case >inade by "the hiXL^^ In the case of 
a bill amended aftepansiver^tthelclmn of tkeindtdtis 
this: — "The plaintiff intends to proceed with'liifai 
cause as if the daf#ndatit< had filed an aiisisrer^< tra- 
versing the allegationa mtroduced auto the bttl- by 
amendment." In the case of a defendant having ; ia 
put in a further answer^ in oonaeqiieliceof exoeptMnfai 
tar insuffieieney to the answer put-in, the fdUfomngiis 
the form of the note i-^' The plaintiff intenfda <to 
proceed with his cause as if the defendant had > filed « 
UjOther answer, traversing the allegations in the Ml 
w'hereon the exceptions are founded." * •'■ 

Where a demurrer or pka to the whole 'bill is OYer-* 
nded, the plaintiff, if he does not require an answer^ 
may immediately file his note in the first or second 
of the above forms, as the case may require, unless 
the Court, upon overruling the demurrer orplea^ gives 
tine to the defendant to plead, answer, or demur ; and 
in that case, if the defendant files no plea, answer^ or 
demurrer, within the time so allowed by the Courts 
the plaintiff, if he does not then require an answer^ 
may, on the expiration of the time,' file the note. • A 
traveling note being filed, and a copy of it served on 
the defendant's solicitor, it has the sameeffeet as if 
the defendant had filed an answer or further answerj 
tf nrersing the bill, mr such parts thereof, as the note 
jidlates to, on the day on which the note was fttedj 
and after service of the copy of the note, the de^ 
fendant is not at liberty toptoad, answer, or -demur to 
tiie bill, or to put in any further answer thereto, with4 
out the spec^ leave of the -Court ^ and the- cause 
stands in the same situation as -if the defendant had 
filed a full answer ot foither answer to the bill^ on the 
daiy on whieh the note waib/filed« » * •) 
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' ]ikii8rt9 bdtobBmedf Altattitj{i6 ut'lbe-optiwi oJT'liii^ 
fdamtiff to' isAd^ ^0-.ithDi«f i bliodJb -of -timeecdkg ot 
Bfift^ anftiitia'obndots tlurfc iti^l ottlylbe ad^tedin 
GBses niieFe the pkiirtafficm phy^o'tbe hiats 8lKteid>i4 
Mb /bffl • to -which ihe < tmytdrsing note applies^ witfaMit 
theraasstHide of bn^ adalissiofr firotn the dkufendant 
byntanaireri; the traTersing^ note pnttmg thepifllii<^ 
lifiF'itopviM>f' of idie idateriai'fiictS'il; has the emtt cf 
deilyingw ■ 

The ktter portioti' of * hill in Cluumevjr consists of 
intehwgatories or questionB which the defendant is 
ToqoiTed to* answer ; where there are ^rnore defendants 
than one, eaeh idefendant is not always reqmred' to 
ansiveraiU the interrogatories, hut the interrogatories 
are Biaanbered 1, 2; 3, Sio., and at the fbot of the bill 
is la ndte, stating which of the interrogatori^ each 
delendant is required to answer ; in the eopy <jf^ ikt^ 
bill sent by the agent, the interrogatories are ustiaJhr 
copied :^thin a half margin, leaving the left hand 'Kalf 
of the paper in blanks for the purpose of the answers 
to the intern^atories being there placed as instruo^ 
tions for oounsel to draw the answer ; and this is 'the 
Bdost GODTenient mode. In preparing the instrnctioii^ 
for answer, a distinct answer should be given icf each 
interrogatoiy, and to every part of each interrogatbrv 
to* be answered by the defendant whose answer isito 
be prepared, showii^ whether the fact be as alleged 
or not, or whether the defendant knows it or'not^ior 
whether he believes it or not ; and any new faot 'ne^ 
cesaary to explain it or qualify it may be stated '; bdt 
particular care should be taken to show what tmswtdt 
is to be given to each inteitogatory ; and any atalu^ 
meat of fiitcts not contained or alluded to in theibili^ 
neeessary to the proper undoTstanding- of the ^def^ 
dant's case, should be separately wtitten out' ; ' aaki < if 
there be any material deeds or doeixments ^nededsaiy 
te>be seen by counsel, >co|iies of them (shovdd atdccttn** 
|)any -thb- insbruotions ; it is a 'bad practice to'sentd 
oifij^nal' documents "Smt ibis purpose, as they 'aie lihUb 
to be lost. In all catea(Where itds posmfe/ the JKi^ 
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Btrnctions fm answer should be taken from the de- 
fendant's own mouth, for where that is not done, it k 
often necessary to alter the answer after it has been 
drawn by counsel, whidi occasions an additional ez« 
pense to the client, for counsel in general are paid an 
additional fee for revising and finally settling a draft 
of a bill or answer ; and where the draft of an answer 
is altered in the country, and counsel does not again 
see it till after it has been filed, it often happens that 
those statements he has not seen interfere greatly 
with his view of the case, and he finds that the an- 
swer has been put in in a very different way frcm 
what he would have drawn it had he been aware of 
those facts at the time he did so ; when this happens 
(and it is not unfirequently), it often operates gready 
to the prejudice of a defendant's case ; in some in- 
stances it even occaskms his total ^ure in the cause r 
and as a general rule, no material alterations in a& 
answer should be made after it is drawn, without loy- 
Big it again before counsel to approre of them. When 
the instructions for answer are prepared, they must be 
sent to the agent, who will get the answer drawn by 
counsel, and send down the draft, or a copy of it, and 
when finally approved of by the defendant, it should 
be ingrossed cm parchment {a) in a dear and legible 
hand (for otherwise it will not be received), tdang 
care to copy the counsel's stature. When the in-i 
atructions for answer are sent to the agent, he should 
also be requested to send a dedinms to take it, (ex- 
cept the defendant mean to swear to it in London,) 
and the names of ihe Cbrnmissioners, four m launbar, 
should at the same time be ftumished. The Commis- 
sioners need not be attome3rs or s^dtars ; it is uand 
for the defenduif s solicitiir to name himsdf and three 
of his clerks ; but any persons may be nominated, 
accorduDg to tibe sdidtor's convenienoe. The plaintiff 
is entitlol, if he choose, to join in commission, that 
is, to have a Commisdoner of his own ncmnnatiott 



(a) See fonn of CondninLm Appendir, sect 8. 
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present at the tiddng of the Answer, and if he mak 
tbas, his sotiicitor shooid send his agent the names of 
two peisonsy one of Y^iom is to aet as the plaint's 
Commiasbner ; and tiioiigh this is not always done, 
it nay be prudent in some cases where foul play msw 
be sQspected. The plaintLfiTs solicitor, besides send* 
mg thk names of his Ck^mmisaion^rs, should at the 
same tkne infonn his -a^ent to which of them he 
wishes notice of the time and pkce of taking the 
answer to be given ; for where the plaintifiF joins in 
eomndssion, the de£Bndant's solieitor is bound to give 
this notice to one of the plaintiff's Commissioners ; 
the label to the dedimus always shows to which ^ 
them tibis notice is to be given, (but either Commis- 
sioner may, notwithstanding, attend,) and this is 
what renders it necessary for the plaintiff's solicitor 
to Inprise his agait to whidi of them he wishes the 
notice to be given. The plaintiff's sc^idtor should 
of his own accord give these instructamis to his agent 
in cases where it is necessary; lor a plaintiff so sel^ 
dom jcnns in commission, that agents sometimes omit 
to inquire of their client whether he means to do so. 
Hie Cknnmiffiioners should always be persons re- 
siding as near the defendant, or nUJwr as near to the 
place vdiere the answer is to be taken, as possible ; 
for they w^ only be entitled to 13«. 4d, each for thw 
attendance, xmless (where tiiey have to travel) there 
were no persons resuHng nearer who could act ; but, 
as a general nde, the Pendant dbiould travel to the 
Commissioners, and not they to him, unless, indeed, 
he be unable to do so, and in that case, solicitors re- 
nding at die nearest town to him shouM be named as 
the Oommissioners. 

Where several defendant join in one answer, and 
ihf^feaide at oanaderahle distances from each other, 
fad oiDBot therefore meet at one time and plaoe, two 
ebmn a aaioners should be named residingat each town 
-or plaoe where a defendant resides (for as many Com- 
missioners as uecessary may be named, and the num^ 
her is nojb confined to four). In this citsc;^ one Com- 



mifittbtMlv Imu^ti tray^tf liS^«Ml 1 flmis )b o place to tMtd th\^\ 
ax»tfierx»l>eiMli d0feiidaiift|itua(d<Wkifttt'l(ll t^^dtifeildlAtd^ 

deli^iereit'to snlefiMn^^ toHtttin^ tb LtitidKtti^fl'tJI^^ 
usual waj; ^ Iiowe?«r^ t^e^pliuAtiff^s ^solicitorv^s^^ 
consent to t^e answeir b^itig rdo«it«Ni»i«itho«toiseh tyf' 
messenger, one particular Cotnmissiokieiriieed^ii^Qlt^'b^'^ 
present at the sweieuring to the aaswer by each-^f^nXy 
oanty but it may be sent by parcel from the ■Gomniis^'^ 
sioners at one town to those at anotber, and'whetf ifl 
is sworn to by the last defendant, it may be sent' by 
the Commissioners who have received his oath, wf" 
parcel, to the defendant's aeent in Londcm. ' ' 

When the defendant's solicitor has received the de* 
dimus, he should look to the label of it, to see whethei^' 
the plaintifp has joined in commission ; if he have^ it 
will appear from the label to which of the plainliff 's 
Commissioners the notice of the time and place of 
taking the answer is to be given ; and sudi notice 
should be given accordingly (a), at least six days 
before the time appointed ; and at the time appointed, 
the plaintiff's Commissioner has a right to read the 
answer, if he chooses. If the plaintiff have not joined 
in commission, of course no notice is necessary* Two 
of the Commissioners must be present at the taking 
of the answer, and two only should attend; to^i 
though aU may attend, the fees of two only wili be 
allowed in costs : the answer having been ingrossed 
and signed by the defendant, (and a consdentious 
Commissioner will careMly read it over to him, par" 
ticnlarly if he be illiterate, and must do so if he be a 
marksman,) they proceed to take it in this manner ^i*^- 
One of the Commissioners takes the answer, and asks 
the defendant if he has read, or heard read that kii- 
anewery [or answer and plea, or answer and demunferi> 
or plea a$id deihurrer, or plea, ^auweranddemunfW^' 
as die case may be,] amd whether he ethibitsdtta hiB> 
tinswer [or pha, &o., as before] t^^the^BUbtk^ Ooi^ 

(a) Se6fo]n^/II«tiq(VA]ipeiidiil^aeot. 4». 



fi9«i|iffirA io) ,tj^ «tiEurmlti^<W«od>0ne «f the Gommis^ 
s](»^i9» Jibes, admkil9t^»/^lQ .Imd Tthe <Qftth in the lbl<i 
lojpfbgtfcprmi (t-)-'' J014 i#K^aii ^ila^ w^t ^ oontaitted ift 

0$ c0»cin'm yi4mrr am ^i^awi ideed^ 4t true c/p&ur own -. 
hnAv>lfi0lfff^ md that^what < tvlaiee. io the. eutt and deed 
of.cmij^4)th&r. peraotL-orpetr^tms, yrn^ beUeve ta he ttue, 
Sa Mpyy^mu God.** Tbei captioB^ of the answer must 
thiBA'b&/^«Titten and signed by tljue GoiKanifision^rs ; it 
is/usmdly written at tibeilfoot of the answer (a) ; they 
niajst .then indorse a return on the dedimus in the fojr^ 
lowing words i^^-^^'^The execution of this commission 
a|>pea«$iiti a certain schedule [or schedules, if mare 
OfiftionesAin] hereto annexed ;" and they must both; 
sjgn . their names to this return. The answer, when 
takeHi must be annexed to the dedimus, and the whdb' 
iblded: up together in. a convenient size and form^ so > 
as ^ leave out the label of the dedimus ; it should • 
thea be bound nwnd Trith tape, at the crossings of 
'whicb the GonunissiQners affix their seals ; they then . 
in3cribe their names in the vacant spaces. Each Gon^ 
ittissioiier is entitled to a fee of thirteen shillings and . 
fourpence for taking the answer. The answer thus . 
taken may be broi;^ht to the Office of the Clerks «of 
Becords and Writs, by one of the Commissioners^ if 
he should happen to be going to London ; but thiii 
seldom happens ; and the usual way is to send it u{^ 
by a messenger, some person who happens to be 
going the whole of the way to London. It must be ) 
delivered to the messenger by one of the Comnna* 
sioners who has taken it, and the messenger must 
know from whom he received it, and he must be in^-i 
stmcted not to let it go out of his possessibn till hd) 
is sworn in London. He should be directed ti> eall^ 
with the answer on the defendant's London agei\t^^ 
and when he does so, he will be taken to* the projper. 
office, where he must make oath that he reeeinedM^ 

(11^ Se» tltdforav' Appendix, eeet. 5. 
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fipom the hmmb of A. B., ofw of ike €omimi9Mmerm, 
and that it hat not be ofeaed or altered since he so r^ 
eeived it. It ib usual for <iie agent to pay the iiie»* 
aenger's fee (which, in atrictDess, is five shillings, 
hut half-a-guinea is always paid) ; and it is better t(^ 
leawe him to do so, lest the fee should be paid twiee 
oyer; although there be more than one answer, hah^ 
a-guinea is the fee paid, and not half-a-guinea for 
each. In many oases the pkimtiff 's sdicitor will is;- 
stniet his agent, on being so requested, to consent to 
the answer being received without oath of messnt- 
g«. m wUch c»e it inay be Kot to the de&mknt'a 
agent by parcel. In some oases a pbrintiff wiH 
oonsent to the answer being taken without oath, or 
without oath or signatuse of the defendant ; and, in 
SDdi cases, an order for ihnt purpose is obtained b^ 
the defendant's agent, the plaintifF's agent having 
previously been instructed to oonsent. The defieii- 
daat's signatuse to an answer taken without oatibt 
'should be witnessed by his own or some other soH- 
citor. A dedimus to take an answer is returnable 
without delay «> 

If the de&ndant be a peer on peeress, tiie answer 
is not taken upon oath, but on protestation of ho* 
nour, which may be administered in iMs form : — 
'** My lordy eo much of thie pour amwer, as eoneem» 
your own aeie or deeda^ you umge your kommr to be 
true, and ao imtek as eoneems the cicte and deeds qf 
any other person orpersonsy you believe to be trite :" 
in other respects, ihe same proceedings are to be 
taken in this as in ordinary cases. 

When the answer is filed, the plaintiff bespeakes 
and procures agent an office copy of it, and sends 
a copy to the plaintiff's sdicitor in the country. 
Wh«i the latter receives the copy answer, he and 
his client should immediately peruse it U^thei^ 
and make any observations which may be deemed 
to be important, either with a view to amend the 
bill or otherwise. It is then usual and proper 
for the plaintiff to lay the bill and answer, and 
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auy ebsepvutioBd made upon die latter by the pliin-' 
tiff or bis solicitor, before counsel, to acbnse on the 
aufficieni^ of the aa»wer, and as to the plaintiff's 
fiaother procseedings : if eoiasel advise that the answer 
is inanfficient^ it becomes necessary to file exceptions 
to it ; the exceptions are nnmbared first, second, and 
so on, and each points out some question which the 
defendant has not answered, or not answered suffix 
ciently, or charge of which he has giv^i no explana-^ 
tion : these escepdoDB the agent gets prepared by 
counsel and filed (which must be done within six 
weeks, exclusive of vsRcati<ms(a), from the time the 
answer was fiied, otherwise the answer wH be deemed 
soffieient) ; they are then, unless the defendant within 
aght days submit to answer them, referred by m 
order of the Court, obtained on a petition of course^ 
to the consideration of one of the Masters ; this order 
iDust be obtained after the expiration of the e^t 
days during which the defendant may submit, and 
within fourteen days, exelusiTe of vacations, firom tbe 
fihi^ of the exeeptioBS^ otherwise the-exoeptions wSi 
be of no avail, and the defendant's answer will be 
jdeemed sufficient. If the defendant (not being in 
Qontempt) submits to answer the exceptions before 
the plaintiff obtains the order to refer them, he is 
allowed three weeks from the date of the submission 

(a) As there may be occasion to refer to the vacations 
Kveral times in the course of this w6rk, it may be convenient 
to state here when they occur. 

1. The Easter Vacation is not fixied ; it is to commence aB4 
terminate on such days as the Lord Chancellor shall every year 
specially direct. 

2. The Whitsun Vacation commences on the third day after 
Easter Term, and terminates on the second day before Trinity 
Term in every year. 

3. The Long Vacation c(»nmenees on the 10th of August* 
and terminates on the 28th of October. 

4. The Christmas Vacation commences on the 24th of De- 
cember, and terminates on the 6th of January. 

But the Lord Chancellor may by special order direct any of 
the vacations to commence and terminate on different days 
from the above. 



00 TijsoummmamRnt iio vao^i ) 

^ifiiati'ib/ his foftheoroHfisireriffo tUbrbiUli^ Viieti'^tte 

tmidtter'wieoided' 'wbetheD/tfae '<ansiw!eri«)s*)<iiifikient \3r 
idfeuf&^ieikt fwitbircKbTenoftH to the leKO^tkos itaU^en^ib 
■hi% lihi^ditAdt^ihatii^k^ iB'diiffiaietti h0'lnB> bj^ffaKb 
leport' ipoinA^oTiti immbkVtepehti^ on TKtliey od^hidiriof 
^6<exeepiti<m&^ abdiastDllkfe mdtterr»pQiixteil<tiulin[r}r 
tliose esJcejitionsJ tfae'd8f0iilda]itii(«knle^6 hn-m^skcd^w^ 

'C6ptmg> to >th&> Master^s^rotoril^ biuis^ ^t ^ in^ i( >ftcriflk^ 

ansvver \9K)Iii]i li time •iixcJa l^the >Masteri /tlftdfe 

'Mastev • ctisailbw ail thci eKcepiAaaSy' • ^andi reddrt >fcint 

-tfaq anidwer^s'siil&eeeiit^' the f>laiiitiff^ (dntess^ exoipt 

to tbei lepdrt 'witb i sw^eto) mnst'uhiinslely'paj^ tte 

ia»ts> of theEreferdnde/ and' the abisver' is^deemid ibSir 

leknti 1 If 4ibie 'hlaintiff has- obtained an 'OrdeTv'peife^- 

.ziiigi tib t(th¥(>Jdkster exception^ to) the'/defdbteU^ 

•anfip^er &lt bdn^cm^cyi he must'' obtain >t^€i Mastlir'h 

lapbrt iheve&avriihm fourteen days^ lixchisiv^ iiirnu^ 

'tidoB^i fs^Nn /theidaie of the order,: waleed the 'Mastic 

•allawsiftirth^r tiiiie^ or else ^e tmswer^wilibeidveilteA 

BufBcient*.'^ If a' d^fendah^r has p«t» iti<«i;^Airth^ieil- 

iivperiaft^ eisceptvons^ that further answer may beiesp 

.cepted to like the firsts and the plainti£P^if he'exoetrlfl^ 

iimiMt obtain an order to refler the answer baekfiro'tiie 

iMiasteil on #hei > old exeeptions^ irithin* fourte^ii days^ 

eQcclusi«Ye of * vacations, after the filing of the fiuttker 

lanswe^ ; . if: he does not obtain the order mtfain tii^ 

fji^nrteettdays, the answer is deemed suiHcientj and if 

after obtaining isnch < order^ he does not obtain the 

Afaster'^ irq)brt thereon, within fourteen days, eiclu- 

Ave of vvceeltio^s; from the date of the order, or within 

suii^'iinrtHeritime as the Master may allow, the 

answer I is) d^^ed-isruffioi^nt. if counsel, instead of 

-tflDce^itiag bo^e«iiswer,>ddvilbe diatit is sufficient, he 

'«(iil,theti'eitfaer'adtise that enough is admitted on the 

taniiwev(^e' bntkk ^the plaintiff to the relief he seeks, or 

tpiiB.,tdkwkte> to the' >Master> or. that the plaintitf 

ifLQst^ter iiitO(«rvidenee- to prove the ellegaitions dn 

hb biU^ioi* to. disprove^ (those ratbe defendant's tstk* 



Aiferinlldt will] rib ^ib 4qpi]iiQiifpcnDtt oiil enl what fipiitB 
lifttbfifeascslit ifl<n0oe»i^|r t^realuten into such cvideiiee. 
If OQuasdibe-of opiakm tfaati it is- not neoeiBary tbat 
.tho'i^lamtiff 9lioa}d go into- eridencey and tliat the 
4vtith ctf the< dafendanfa' aaamrer may be saiblj ad- 
!mktad,/the o«ttse< may be set down for heariag upon 
bill a2id answer; thia the i^ent does, and prepares 
and. delivers the briefs to counsel, and the cause 
oomas an and is heard in 'its tum^ and the Court 
eiUher dismisses ike billj or orders a reference to the 
Master, or makes sueh decree as it thinks pn^r 
under the circumstances of the case. In many cases 
where a cause is set down on bill and answer, the pro- 
oeedmffs may by consent of the parties be much ex- 
pedited, by getting the cause set down as a consent 
cause, or as a short cause, in which case it is not 
obliged to wait for its turn in the Paper of Causes, 
but is disposed of on some particular day appro- 
priated for such causes : a consent cause is where 
the decree to be made is agreed on by all parties 
before-hand, so that no argument takes place in 
Court ; a short cause is where there is some short 
point or points in the case to be argued, which will 
not occupy much more than a quarter of an hour ; 
and causes set down as short causes, are so set down 
upon the representation of counsel, the Court giving 
credit to them that the cause will not occupy more 
than the time which has been mentioned; but, in 
general, this can only be done by the consent of the 
soHcitors for all the parties in the cause. 

A d^endant will sometimes suggest by his answer 
that the bill is defective for want of parties, that is, 
that it does not bring before the Court all necessary 
parties to the suit ; and where that objection is in- 
tonded to be taken, it should be suggested in the eii»- 
«ver« Where the answer makes tins .sij^ggestion, the 
plsinti£^ ia lorder.to hate the lol^ction. disposed («if 
M(MKi'{fuirthen]itop0nae istdncusred in the suit, imay 
imthiut ftiiiiaeBi daysy >epLGlu»ve of /vacations (dvt^ (p. 
'lA)e:lrfbBbii43ui) fifipgi ofi>iihej«iiqwttr,taef)<di»ini ihfe 



22 ooumEtasBumwf «» tmib 

o«i8e for argumeiit «n thit objectina only ; and if dit 
pfanntiff does not -so -set dowii €tie cause, but proceeds 
to a heanng notwithstanding the- objection takes bj 
the answer, he will not at the hearing, if the objection 
be then allowed, be entitled as of course to an order 
for liberty to amend his bill by adding parties, bnt 
the Cburt may, if it thinks fit, dismiss the bill. And 
if a defendant at the hearing of a cause object that 
the suit is defective for want of parties not haying by 
plea or answer taken the objection, and in his answer 
or plea specified by name or description the parties to 
whom the objection appHes^ the Court, if it thinks fit» 
may make a decree saving the rights of the absent 
parties. 

It is, in most cases, prudent, instead of setting the 
cause down on bill and answer, to file a replication to 
the defendant's answer, as that puts him to proofed 
all the facts alleged in it, even though the plaintiff 
does not go into evidence ; for where a vepheation has 
been filed, the defendant is not entitled to have his 
answer taken as true, except su<^ parts of it as the 
plaintiff may read, or as the defendant may ha^t mb* 
stantiated by evidence. Where a rephcation is not 
filed by the plaintiff, but the cause is set down on bill 
and answer, the defendant on the hearing is entailed 
to have the whole of his answer taken as true. If the 
answer does not admit the plaintiff's statements, but 
denies such of them as are material, or alleges material 
fiicts which the plaintiff does not admit, (both of which 
is usually the case,) it is then necessary to go into 
evidence ; and in order to do so the plaintiff's agent 
files a replication, which joins issue with the defen- 
clant — ^this is a formal thing, and no instructions are 
required by the plaintiff 's agent to enable him to file it* 
When the replication is filed, the parties proceed to 
the examination of their witnesses. In order to thisy 
it is usual for the plaintiff's solicitor to be guided by 
the opinion of counsel already taken upon the necea* 
sity of entering into evidence, in which is pointed ool 
what evidence is necessary to be given. 
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After ihe v^siication is fiied^ ike parties hme two 
montdis to examine their witnesses, and if the tnw 
months expire in. the long Tacaticm, the time is ex.* 
taiided to the second day of the ensuing Michaelmas 
term. Afker the expiration of two months from the 
filing of the rephcation publication passes, miless the 
time for publication has been enlarged, in whidi case 
it passes on the expiration of the enlarged time ; bat 
if the two months or the enlarged time expire in the 
long yacation, pubhcaticm does not pass till the second 
day oi Michaelmas term, and on that day it passes 
mdess the time has been enhoged. 

When the plaintiff has filed a rephcation, the de* 
fendant's sddcitor will be informed of it by his agent, 
whom (if the cause be a contested one) he should then 
de»re to lay a brief of the bill and answer before 
ooimsel, to advise on the necessity of entering into any 
eridence, and if that be necessary, to point out the 
particular facts to be proved, and the points to which 
the defendant's sohcitor is to direct his attention in 
getting up the evidence ; indeed it is sometimes as 
w^ to be advised on evidence, without waiting till the 
rephcation is filed, especially where it is clear that the 
plaintiff must take that step. When the sohcitor 
(whether for the plaintiff or for the defendant) has 
received his counsers opinion on the evidence, he 
should begin to get it up by taking the examinations 
of the different witnesses with much the same minute- 
ness as if they were intended for a Nisi Prius brief, 
for they are to serve the purpose of instructions to 
counsel to draw the interrogatories ; this, however, is 
much neglected, which is found to be a great evil ; the 
written examinations of the witnesses are as necessary 
to counsel for the purpose of drawing interrogatories, 
as they are for the examination of a witness at Nisi 
Prius ; the <mly difference is, that the counsel in the 
one case puts written questions, and in the other oral 
ones ; and if the sohcitor will only consider how a 
common law counsel would get on with a Nisi Prius 
trial where he has to examine witnesses, if that part 



24 

cf htt Iwief edM tibe «'f«M6 '' ^poe «nitled, he ^ 
iMve some idea nf tfe diihwiti wtiiiiiMicqai^ coun- 
sel experieneei^ in #nnfiaK rateRogstones without 
hsni^ the imAraedons whKh »e MMlogous to the 
"proofs." 

The exauMBMitioB of witnesses in a (%»iceiy suit i« 
always upon written iutei t ogato ries pTeTiously pfe- 
pared by counsel ; and in order to enaW kim to pre* 
pare such interrosatories, it is always proper for the 
solicitor to take oown 1^ evidenoe of the witnesses 
he intends to examine, in the msimer which has just 
been described, the inject of whidi is^ that counsel 
may the better be able to fnme the mterto^atories so 
as to elicit the evidence in the most beneficial manner 
for the case. The i^ent will get the intorrogatories 
prepared by counsel, and, uniere necessary, send 
down the draft or a copy of them. There are in 
Londbn two officers of the Court called the Examiners) 
by whom all witnesses who will attend befbre them 
may be examined ; and where it is thought advisable, 
the witnesses may be examined befbre one of those 
officers ; but where the witoesses reside beyond twenty 
miles from London, and the bringing them there wiu 
cause a considerable expense, (a8,if they be numerous,) 
it is usual to obtain a commission to examine them in 
the country, but such a commission cannot be executed 
within twenty miles of London. 

If there be but few witnesses, the solicitor should 
consider whether he may not save expense by send- 
ing them to London to be examined by the examiner, 
instead of obtaining and executing a commission to 
examine them in the country. This of course will 
depend on various circumstances, such as the dis- 
tance of their residences from London, the expense 
of travelling, &c. ; also the distance of the residences 
of the witnesses fVom the place of executing the com- 
mission, and the probable expense of executing it, &c. 
Another consideration is, that the examiners charge 
2#. 6d. for signiuff every exhibit produced by a vritr 
ness, and where the exhibits are very numerous, it 
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sbjjijli go ufk t4> 44iMcbtt ihAgO0&aadamkfAfff shocdd 
not be sent up until the agent has procurea ati-ap* 
poJUDwen^.fr^ftht winiiMV*<i0n<tUr«namEtiO]l, 
foc^^fj tbaia be not'^lta^M'tcM liiO}v'm»f>)iaveto 
reiQMP 9omie4ay8in LapdoQ iiimebeEKai%f before they 
cai4«|i^ examiaed^ and* Ae egpepsa' dnmiHi iBhirmg -the 
exti:a.tun&' wiil not. be alljDwed km QD«i»l> 'iWheore a wit- 
ne99,is ^amuied ia.LoBdwlj he. iniiiii;«en&m there 
fov^-teigbt hours.aflber be has tb«sn>esainiBdl; to give 
the jopjoosite p«ftj^.aQ;Q|^MWtiimfy o£hcibsB^examiiiing 
hi io^ ju Jae dioose .to do- «o. '<- ,•- c ^ j •>- 

^^p^ire a lyiminii^ott toiesamine > witnesses* is to be 
execj^t^d, d^ plaintiff .ha»th^ optiono^ issuing it, and 
an^g^^^bn^ itsnelccntioBf: in other ^ords, he 
i^&^#ii)i9>/Aop^t^>iMktko'prtMtie6.expresses it; have 
th^fC^^fiagitiOfl il^^TTifor . two. darfrs a^ber ^ling the re- 
plic^;ti^«/AQt4t&ndBnt can 'tMte.any. step towards 
issi^9g[|t]|a ^gasiju^ridn^ but idiunn^ those two days 
the^pbllQjtlff.hafi dne preference^ imd he may, if he 
thif^/l 4^9«^^^l)0ti«a> tO: (8^1 dther parties ^ititled to 
exafim^.wito^seisinitbe oamse» ofhis isitoition to sue 
out,.thp ./^^nuaaj^noni andiif he does so, he will have 
thei carriagp^ofNtib#{CQmiBiesion; And even after the 
expiration of those two daysiJbe may /give the notice, ' 
andj h^iVe the caniage' of ^ the cammassion, provided no 
defendant has before given notiee.of his intuition to 
sue o\it a commission.} bi^* after the exjiirstion of 
the two day8> if thee plaintiff) haai not given notice, 
anyidefendant may.gvre th6< notice. < to all: thfe other 
parties, and the defendant • who '^t gives ^sueh no- . 
tice.siACS out and hiisithe (carriage of thecamiiiiission. 

The.commissipn: is.diseeted.tottwo conhiissioners 
only„,T|rho must be,eithfs bana^tets .or sc^eitors not 
concen^ied in tb<9M^t|ae4«ibi|W<^hoiigh t^re ieomniis- 
sion^s are pj^e4y4>]^hoiii)(^cpa act; the^oommis- 
sioneii ^fir^t^ , Planed . in, ^b^ ' eeninmion is the one to 
act, Y|^^,Wi^?PSfP9ciMed£!t)m ac^iogb^idHntesor * 
' * c 
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otiior sflffidait oMeeifiDBtiiiiickaasethe oeunmUsmar 
tsseoMj numed niahme toi^tt. After the notice ^ 
tssDBig iht ^onuaiatifiQr. i&.giiwii, the partiea eiktitled 
to fflBftTwiTil»»'i»itBta«e»ut) the jeawe should immediatdy 
agree if tfae^; aan.iAB At tiw.ooBpmsaioDers, and on 
the ordoDiia nthichthsjiriaiiettia be named in the com*- 
niasM^ apdi if that da (agreed; upon^ the party who 
ihas'theioarnage afifthfiifionamsaion maj inuned^alely 
ptooaed io-^iaflBeiit ;iibul(if itJote parties baye not so 
agreed rwithin ibuf idayatiaAerifiling the replication, 
My' party. entided^ to. eacanmen witnesses m^f call all 
dve* o^r parties hefoie^'thiSiMastee for the purpose 
'oB faara^ifisniBiflflunieiSi naiaade each party may 
propose oatniaissionenii aadfthe^^JMbater, after hoaxing 
any objeettona^ deciAcpti^^ th^are to be^<and tiiie 
Qvdepiofjtheir.iiaBtes inthfca^uiQiasiQn ; i£ neither of 
the- coranKiBiansrB praised thy the partiesvor only 
ckie<ia^'ee'frDm c^jactinn^ilhe Master himself .nomi- 
'iiatas.pio|iev|Ml*sons?iorbefCOM(mi8rionersy or he no- 
iminatesiians^df ^e-|nropmed Withe pasties is nnob- 
rjecdonable ; ha^g deeided mho' are to be the oom- 
iBBssLonorSyi the liaatkr delivers his certificate, of the 
persona "fixMon 4so Khe. party. eoitatled to the.oarriage 
of the conoaniasion^.ivho mnst then take the poroper 
^9teps<te>4Mnie>th&comims8i£ni4 wUk^ must be aaeom- 
^pUahed within twrn^or^rtfurtheat three> days from the 
' date! o£ Aha Master's certificate s the commission* un- 
' 'less otiierwiaB ordcnd by the Court, ia made return- 
cable 'aathont' delay. . All parties may examine th«r 
" witttiessBtr under! thfe commission^ but it may happen 
• "fl-omopocndiir oironmstaiaces* such as the witnesses 
'being muRemua'and iHiing wide apart, that an addi- 
;tioi^fd.«ommiB8iDn or.eommassions may be proper, 
-. and. iheEefofei>aBly party may apply to the Master 
for leave to sue out such additional commiasion 
«r 'comnudsiona, and. if . he certifies the propriety 
of their iasmng,! they may be issued; the Mas- 
ter determines any question as to the carriage of 
the additional commission or commissions, and the 
commissioners are fixed upon in the same manner as 
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with respfict to the j&rst coramismn, aad the oom* 
mission is sued out in hke manner. The 8o3ieitiH% 
having the carriage of say commiasiony and harring 
issued it, must deliver it within one week aft^ its 
teste to the oommissiotta* first nained in it, if he he 
at the time able to act; hut if not, then to the 
oominissioDer aeeondly nmed. If any soUeitor. 
haviiig the carriage of a oommissioii, does not, within 
six days after the date of the Mastm^s certificate, 
obtain the comnusfiion, and duly dehver it to the 
oommiasaoner by whom k is to be executed, any other 
party entitled to ^tamine witnesses may apply to the 
Master for leave to takeout a newcommission, directed 
to the same commissioners, and to have the cantage 
of it, and the costs -of the application are to be paid 
bj the party in default, whether the apptication sue* 
ceeds or not. Annexed to the oommisaioii are sche- 
dules containing the form of an oath to be taken by 
the commisskaier, and another to be taken \ij the 
cleric who is to write dovm the depositions ; when 
the oommission is delivered to the commissioner 
who is to act, the first thii^ he is to do is to take 
ikAt oath ; it: must be taken before a Master, or a 
Master- extraordinary, who is not c(mcemed in the 
csanse : having tak<^ the oath, the commissioner is, 
at the instance of any party, entitled to examine 
witnesses, to s^ and ^deliver to him a notice in 
writmg, spec^ying the time and place when and 
where he will proceed to examine witnesses, and 
sudh notice is to be served by the party who obtains 
it, upon the soHcitors of all the other parties entitled 
to examine witnesses under the commission, and in 
case any party has no solicitor, upon such party 
himself at least ten clear days before the day ap- 
pointed (a). 

Previous to the time appointed for the execution 
of the commission, the solicitors must have the 



(o) See Form of Notice in Appendix » sect. 6. 
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iiiterrogatories (the drafts af which the agents ynll 
have sent down) mgrqssed ofi parchment^taJ^ing.cai'Q 
that counsel's signature is copied; and if it )be inr 
tended to cross-examine any of the opponent'^ wit- 
nesses, (which is not always done, it often tbeing 
considered, from the mode of takmg the emd^m»,.m 
Chancery, to he a rather dangerous experimeiKt^) 
the cross-interrogatories must el90 be ingrQssed <^iWi 
parchment, haying previously been prep^p^ .^d 
»gned by counsel (a)* If any of tli^e.witne^s^^jta be 
examined will not attcspd^TplmMtarily, or qsl :^,qq^^ 
signed by the ai;ting coipQjpaissionf)r>. (which,, is aljlp.wed 
£9r in, costs,) 9. subpcena or.;sab|¥3ena dticea tedium (6)^ 
as may be neoep»|)^yi« iA9$f ^ pjbit^iqediroi^n t}i^fi^2^t 
in London, and Q< 09{)^ ^if .it,*tc^i^th,er wUh/.^ ^^i^ 

pfec^ the wiiaaiees^ m^e^fs^r ^o^.J^^i^^^mm^^^ 
served .on(bim;pera0iJaU5i.{«>^aiMt.,if^i)^IR^7H3bi| 
reasQi^ift^le exp[^se^/t^4^fwif.t<>.^p^,^[(i«i.j«^^4IP^ 
Qt }«wt;« nothlngKthowieyWj'Jft ftHofl^efi^.ftSK^iio^^j^f 
time^.^xceipti, peri^)8^,,i^;;the<v9as^J9ff.,a<|t^ffl^,iJgf 
soU^|(]^i.apd «iiedical meBji(tlw»igbt%yf^Wftffj^^ 
strictness entitled to it. When all 9^<?|^g9^ B^i^lf^ 
moetifor^thQ .purpose of jex^^cKdingthe ^onjjp^^^ii, it 
isifttsualvfor the. solicitors <of th^ plaintiff <.aad 4^?P»4t 
ant ito. arrange that each sh^ pay^ moi^fyp£,th^ 
expenses to be incurred .(jaot^ including the . e^i^^n^es 
ofi the witnesses, which must be defrayed! »%; the 
party calling them). The person or persons, to act 
as the derk or clerks to the commissioner jdx^ th^ 
bei sworn ; the form of their oath accompanies, , the 
commission, and it 13 administered by the cpmrnis- 



(a) See the fbrmal parts of interrogatories not UBiifkUy . set 
out at length in the draft, in Appendix, sect. 7. 

{Jb) It is said that a witness who resides more ttan twenty 
miles from London, cannot be compelled by' subpoena tii attend 
before the examiner in London ; but he may bef so compelled 
to attend before commissioners iit the country. 1 ^ 

(e) See form of Notice, in Appendix, sect. 8. 
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sioner ; it is usual to have two clerks, — they are noini> 
nated hy the commissioner; but sometimes one is 
sufficient, and somethnes more than two may be 
thought necessary. The commissioner haying re- 
ceived the interrogatories from the soHcitors, and his 
clerks having qualified, he proceeds to examine the 
witnesses; and none but the commissioner, the 
derks, and the witness, must be present during the 
examination. The commissioner cannot, after the 
commission is opened,receive from the solicitors fresh 
interrogatories, except under an order of the Court, 
which, when necessary, is obtained on an affidavit of 
facts showmg that necessity. The examination has 
usually b:^conducted inlis mamxer:-A witness 
of the party who has the carriage of the commission 
is first examined, then a witness for the other party, 
and if there be several defendants appearing by dtf* 
ferent soHcitors, each set of defendants appearing by 
a different soUdtor, examines a witness in the order 
their names appear on the record, before it comes to 
the plaintiff's turn to examine another, and so the 
examination of the witnesses goes on alternately till 
all are examined. 

Previous to each witness being sent before the 
commissioner, the soUdtor for that party whose 
witness he is, must make out written notes contain^ 
ing the name, residence, description or addition and 
age of the witness, and the numbers of the particular 
interrogatories to which he is to be examined ; one 
of these notes is handed, in the case of a plaintiff's 
witness, to each of the opposite solidtors ; if a de- 
fendant's witness, to the plaintiff's sohdtor only, in 
order that such solidtor may determine whether he 
will cross-examine the witness, and another such note 
is sent in to the commissioner at the time the witness 
is sent before him. When the witness goes before 
the commissioner, he is examined to the particular 
interrogatories mentioned in the note; his evidence 
is usually taken down on paper, and, when finished, 
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is ttMdi'aver ib endraigsftd b/ 'fanii;*ait k- thfwiiM 
gr<»ttd>Qtti ^i&iiGhiBekit' l^ one' of 'the ^cUvka, anjrfdiie^ 
mgroa&metkty iifber being (mrehSij exBmaed, 19. si^ed 
l^ the commiBsitmer At ■ dit> ioafy and eisQ at tb« ib^A 
of each ski]»mtvdabhit3S>oo]ita]]i6d^ thfc'^tg^tiiro 
of the wilnesar shindd ml^ ibe ^opied'iifoo 1^^ x>lf)eT 
de|»oltttioD')at''die>'AKit'Of the ingroKim^iit mot piurfth^ 
fitent^'but^ he -tnead' Bot .he'dctaiiBed tO'^if^-ii^m? 
gf098t»ent'iritilE his*ow»-hiiidk .Iffthe^tnofa^tfe ^ 
be cfos9«xaiiikied; Jkhciopptoittt. sfi)fari^i^>w]»%iii|ei»^ 
to'do 80^ mast send iii t^4Jb0<4mn(miMotiafh«^^ 
mentioiiiiig on ifUch^off^^'iivQBs^tiiteivc^t^wifA^ 
18 to be esunmed^^ aBdvbe!is4to(^hertMtainane& M^bi^ 
in* >the sAme immniar 't» Jicf ^vRMtqni^iMdoftiRcU^ 
each'^f seveod ^ibkikABgoAay-m^^p^^iBfig^ 
tMidtors/ fatt a t fighd! to» <arosti«K|iWi]»e M& xQfe^ 
pbdntiff's witneBsesy biiib«]iot>ito^«r#ra^xi»Mm«Tti^ 
tvitnessco of a» iDo^lefemdaisti / illi SDvietiini^ hftppsfif 

Unt^toAi^taessv and iftfNtdk.^QhdflbiidAai^ 
inttreatiui the* HUtttev -as to ^whiobfaor is tofb^nf^rd^ 
ntbed^aw^m^eFimi^ beobtamifdispr^rkiwdyirTt^t^ 
'ixieeutioii of the oommissbn, to exaqiueeihiltt^astrfi 
^vitoees/ssmni^ just exoeptif^ pix>dtic(ifKi 

-0^ stech order the eotnimssioBer iDtust'.>eQcaHkme>BiRi 
like «iyt)ther witness. - ' , 

On any doubt entertained by the commissioner^ 
as to the admissibility either of testimony or docu- 
ments as evidence^ the practice has been to permit 
the solicitors to argue the matter, and either to 
receive or reject the evidence ; but it is always 
best and safest to admit rather than reject it, and 
to leave it to the Court, on the hearing, to exer- 
cise its judgment on the point, and to admit or reject 
that part of the deposition. If any exhibits are pro- 
duced, they must be properly marked by letters or 
otherwise, and in the depositions they must be re- 
ferred to by such letter, &c., and the commissioner 
must sign upon each exhibit a memorandum of its 
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htirttg'bei^ ^rodnttbd'befiHir lHni)OB the ^xmninaAow 
iifi(bk^^tAi9n{a)i ^B^thef Act of ^ aid AW^Yl* e»4H^ 
ii ^27i add by tiie neworden^ depositiotis o£ ^vitoesfiijesi 
]^'<)hiiiu)efry'iBur^ Tequiredito 'be taken in the firsif 
piM^ti^SBidthisiBhoQld be^atfeildeA/to'(^).' 
1 ''Jfqth^' «stfNhhiBtioiL «f t&e :«itnjffises- <»iuiot be 
cdfiipiislcd ^in^'Oiie day, aiid th»c&*ciimstanoe8 o£ the 
ctee >(^nHiilf,< th^ bottia^8imieri0 rbqwred to proceed 
d^ ile^'dietn dtuiiig shibburs'of'^eaGlL' day between 
t^'ilMMMi^of '6igi(t' in' tfa^.ttfiumiil^ flnd da in the 
dft)ffi)»(iiiQfiiiirtililiM(>mtB0S9e6 for ^all parties ue fti% 
^ediB^^b«t>ltie^«oaimitfiieiner > Ttmy, if in • his* opi<» 
tAoAkh^ &f0mxlBmmi^9 of th«icase r^ipiiuie «QaidJQ«rB<> 
ttteii^adjoiffitfthe yp rqiegcdm g gfay^ io< tkne^' and 
<^i^^^Aac$)Uo^'<^ pmper;i<buti he 

«ifai8itpb^'>l^ tA«»j carter on the. deposkuiiS'ii(ny>'lh^ 
)l^irdfiJiHil/')aSiil'ti7ki^e^«aob ^adjomm^ iilji ' froiBfi 
^UlQtiftd plHse' or otherwise than de die in dieaiitbe 
«Mli^^4>rnfMWW«f^ tHe adpumnMht ; andi he; mutt 
^d^<m)t€l)r> ifkt ^^ -depositiens the 'honm of' 'tlse -daji at 
WMchr^hd eomtheiioeb^aBd emehideB the eKanttnation 
d^wttni$b«ie8'(M& eadi'dfliy^ and the tni6 oanseiofr'hifi 
'b(»r proebe^iiff ^ the fall time of six 'homrs. 4m/«fteh 
'^.''iif^^^ut^b't^onld be tiie icase ; this entrythe .oom- 
lfiftsitme»t^oMd' sign. For the pe^onhancd e^ has 
duty the commissioner is entitled to receive ses &i' 

*l''l I t 'fl I ♦ ' » • Ml * ' ^ • . . » J- 

,J<6f^gv^ry.diay in whichhe is necessarily, ' , 

^ff^W^ ]fyii^om^ any default of his own, ' "'^ 

j.^^jdcjfaijaed .in,. the execution of the com- [ ' ' '^ 

, Eai^^^on^ for his expenses the sum of . '. 2 ^' ' \) 

:Pw„ every day in which he is bond Ade' ' ' '" 
' MpPpplOyed in tlxe examination of wit- / 

, i\em ^jfV^W sum of . ■ysJ."M\'-^-i^y.^;;;;o 

v)'B^>'<M<'fonM iti uHlicb the 'depdBiti[ans'Qa^ taken: in 
Appendix, sect. 10. 
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£ 9. d. 

For every mile tkat lie travels directly 
from bis place of residence to the place 
where he opens the commission, and 
from place to place where the commis- 
sion is adjourned, and from the place 
where he last acts in the execution of 
the commission to his place of residence, 
the sum of . . • .016 

When the examination of all the witnesses is con- 
cluded, the depositions, (each skin of them having 
been first signed by the commissioner,) together 
with the interrogatories and the commission, on 
which the commissioner must indorse and sign a 
return similar to that on a dedimus to take an an- 
swer, (see ante, page 17>) must be folded up under 
the seal of the commissioner, in the same manner as 
hfts before been directed with respect to an answer, 
and sent to the Record and Writ Clerks' Office in 
London, by a messenger, in the same way as an 
answer ; and the messenger must take a similar oath, 
and will receive the same fee as for an answer. (See 
ante, pages 1 7 and 18.) Or it may be dehvered at the 
Record and Writ Clerks* Ofiice by the commissioner 
himself, if he be proceeding to London. 

It will be observed, that the commissioner and 
his clerks are sworn to secrecy, and the object is, 
that neither party may know what is contained in 
the depositions, till that stage of the cause which is 
called passing publication ; after which, the deposi- 
tions are opened, and each party may have office 
copies of them ; and then no more witnesses can be 
examined for either party, at least without leave of 
the Court, which (unless for very strong reasons) is 
never likely to be obtained. Where a party, there- 
fore, has from circumstances been unable to examine 
all his witnesses before the regular time for passing 
publication, it becomes material to have the time 
enlarged ; and this is done, either by consent of the 
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different solicitors, or by application to a Master, of 
which, by means of a -waiTanl^ tw» xle&t days' notice 
mnst be given to the other ^paFdesy and which appli- 
cation must be supponledi by < Affidavit, showing suf- 
ficient grounds why-it'skoidd be- granted; but, be- 
sides this, where the applioation is made after the 
party appl3dng has> eommenced the -examination of 
his witnesses, that parley his agents and solicitor, 
must make affidavit that they have nether seen the 
depositions, nor been informed of their contents (a). 
If the party cannot jom in the affidavit, the solicitor, 
by ^is affidavit, should show ^ sufficjieDt reason for 
hiSiUot doing so. An enlargement of publication at 
the inst^ce of .one part^ enables aU the other parties 
to examin^ wi^ess«s under it* It may not be unimr 
portaj^ tfi notice, hese^ that fresh or additional ii»- 
te|n(*qga^f^es . mai^r be ^hibked' to^ the same wkn^sMS 
i!Fba.^^rbe^;ali»ady e^aaamed, at any tijne before 
pa];)^Qf^(m( passes r hud publios^iob will seldoiti^^D 
i^eve^rrj^e enlarged whvre ttus is thf onty object* >>]£ 
the wiJLtn^ss is to^ be -exai^iined before the examior^ri 
lea^^, i^i'not. necessary ; but where the^ witaes^.is 4ff 
be examined under a commissions leave nliist \lm 
obtfiinedi. If after the execution and return of a> com* 
mission, but before the. passing of pubUdation, edthe^ 
party discover a witness or evidence of sufficient imr 
portance to make it advisable to incur the expense, 
he may obtain the benefit of it, by having the ex- 
amination taken in the examiner's office in Lon- 
don. 

When it is necessary to have a commission te ex- 
amine witnesses abroad, a special application to the 
Court, on notice, is necessary, and the Court will, 
in that case, grant a reasonable time for its execu- 
tion and return : it should be mentioned that the new 
orders which regulate the practice as to commis- 
sions, &c., which we have been describing, do not 
extend to commissions to be executed abroad. 



(a) See form of Affidavit in Appendix, sect. 11. 

c 3 



34 • COMBEKCEMENT TO THE * 

If a witness who has been subpcenaed tb not at- 
tend before the commissioner to give eyidenee or pro^ 
duce documents, the remedy against him is by a 
motion to the Coort on an affidavit of personal 
service of the subpoena and notice, and of showing 
the original subpoena, and of the non*«ttendance of 
the witness, for an order that he do attend to be 'ex- 
amined, &c. within a given time, or stand committed 
to the Queen's Prison, and that he pay the costs of the 
application. The order vrill be drawn up, and*aaa8t 
be personally served on the witness, and if he do not 
attend, an order for his committal will be made, on 
an affidavit of service of the previous order, and of 
his non-attendance, and the propw officer of the 
prison will take him into custody, in which state^ he 
must remain till he has cleared his contempt by 
sulnmtting and being examined, and paying the 
costs. 

If a witness, when be^we the commissioner, doponr 
to answer any interrogatory, the commissionear nuist 
^ter on the depositions the &ot that the witness ao 
demurced, and also the reasons assigned by hiss to 
show that he was not bound to answer the queatioo. 
In this case the course is this :— After the depositions 
are returned, an order is obtained for the Record and 
Writ Clerks^ in whose custody the depositions then 
aire, to open them, and deliver to the party exhibidafi: 
the inte^gatories, and to the ^tnesTa cop^of^ 
demurrer of the witness, and of the interrc^atoties, 
<»r'of so much as relates to the demurrer, and they 
are Afterwards to seal up the depositions again. The 
demurrer is then set down in the paper, and counsel 
are instructed to mrgue it on behalf of the party ex- 
hibiting the interrogatories, and of the witness^ and 
the Ckmrt decides whether the demurrer can be sus- 
.tained or not. If not, the witness must submit to be 
examined. A witness should not demur vdthout 
having considered the matter (for which purpose the 
commissioner will usually allow him to retire to take 
time) ; for if he demur, and his demurrer is after- 
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WBTds'OTternded, it olcovsrat Ml^odb^hiBiitiioon^fler- 
able expense.- i?<^L'iiirt'>o -nl* m'i >»mj^ ••ic*' 

Where a witness has been extoaiaBd &r>(ft) pftnl)^ 
and the other party has. good ^;DOQ)[iGbi((aud evnleinee 
to support them) i<Mr'disoredflbi]Qg|4he wteidss, >this^>b 
not to be done on the ^eeuiiottof^ithie kMinum8sioti> 
hat afWwards; andekhfer 'beftreri]or<>aftar>>pnbUe&K 
tion« an wder is obtained^' OK'^eeilA/inQtbn to^ilhe 
Gourt^' en notice, to be athhentj^italesdiibitr atticleB 
against &e credit of the latneto^tandithendtineijibe 
prov^ that he is not woftfaj? oi^belief bnilustooth, 
or any other matters properly adikiissibie ht e^dence 
to discredit him may be girL m »ida>«e..;..Objf»- 
tions to the cmnpetency o£. ». witoess arb: not' sup- 
ported in this way, but nuiat be taton ibafoire-jth|e 
commissioaer. ' ;> r - .< i: 

When publieati(m baa passed, office\<oo]iie8lijaf 
the depositions are obtained by the agent, who^oif 
expressly requested, (bnt mot othepwise^ £br they^ are 
not allowed on taxation,) sends copies .inta^therooud- 
try. It may sometiines happen tM on. Jiie^depon- 
tions being seen, they akogetiter ftd to f: support ^tlfce 
plaintiff's caa^ and if that happen it/vi^oliklilbe prb- 
deirt for him (after adviee &om eoui^tolr^to) tibiit lef- 
&ct) tamQTe to disnnss his ownibiU^/and^saAafvetlBe 
expense of taking the canse to a/ heaBiiig>tJbnt''in 
ordinary eases^ where the siiit>is:tQ gooi^ fbhejageoat 
proeores the cause to be set diown for beaiingreitter 
before 0ne of the Yice^Chanoeilors or ihe Masicnof the 
Bolls, as mi^ luuTe been detevmmed uponiat(thet<tiiQe 
of filing the bill, it being now.ii6eessarylle.au«NtfoBYSi 
the bill* at the time of fiUng- it> whidft|udgr)thctfqffo- 
eeedings in the cause are to >tfdfift plabetbeforei "^ 
agent then issues and serres iwt A»>oppocfite!^sc£ustidr 
a suhpcona to hear judgmentj||j)TOpai)e8obiriQfa)()f otbe 
pleadnags and of the depodtieoo ^r .iMmnaeI^)iiHith 
audi obserrmtions thereon- aS'^htS'ine^. dedartmeces- 
sary, and in due thne delivers tbenL; laid^wfaemttheiie 
are any exhibits referred to in ^e dtpositkmsiftldiese 
must be sent to the agenli, as they nuistbS'piXJfcKued 
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on the hearing of the cause : indeed they should, as 
a general rule, be sent to the agent immediately the 
commission is returned. The cause then comes on 
in its order, and the Court either dismisses the bill 
or makes such decree as it thinks proper, -which may 
either be a definitiye decree, or it may order a re- 
ference to the Master, or an action to be brought, 
or an issue to be tried at law, or a special case to be 
stated for the opinion of a Court of Law. If the bill 
be dismissed with costs, the defendant's agent obtains 
the order of dismissal, makes out the bill of costs, 
carries it into the Taxing Master's office, and gets it 
taxed, obtains the Master's certificate of the amount, 
and files and takes an office copy of it, and then 
obtains a writ of fieri facias, or elegit, which is 
lodged with the Sheriff, and executed in the same 
way as similar writs in the Common Law Courts. 

The case of a reference to the Master will be 
passed over here, as it will be found to be treated of 
in a subsequent part of this work ; and it will be 
proper to mention here, that the decree is not drawn 
up in the first instance, but the registrar, who is 
always present in Court, and whose duty it is to take 
down the minutes of the decree, when pronounced 
by the Court, and afterwards to draw it up in proper 
form, dehvers a copy of his minutes to each party 
in the cause who may apply for them. In cases of 
any consequence, and where the decree is not quite 
a matter of course, and in a common form, the 
agents for each party send into the country a copy of 
these minutes for the country sohcitor, to consider 
and make any remarks which may suggest them- 
selves ; and the country soticitors, when they have 
considered them, should write their agents, either 
that they approve of them, or, if they do not, make 
such remarks or suggestions as may appear neces- 
sary ; in some very special cases it may be impor- 
tant to have the minutes settled by counsel. "When 
this has been done, the solicitor for that party ia 
whose favour the decree is made^ or whose interest 
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it is to prosecute it, makes an appointment to attend 
the registrar t0 settle the minutes, and gives the 
solicitor for the other parties notice of it, and the 
registrar is th^n attended by all parties, each of 
whom states any objection he has to the minutes, 
or any additions or alterations he proposes to be 
made ; these are in general disposed of, and decided 
on, by the registrar, on comparing his own minutes 
with the indorsements on counsel's briefs, and his 
own recollection of what was said by the Court. 
But in some cases, where there is considerable 
doubt as to the direction of the Court on some par- 
ticular point, and the parties cannot agree upon it, 
it becomes necessary for the party objecting to the 
minutes to miike a motion to the Court to vary 
them ; this is done by giving notice to all parties of 
the motion, and instructing counsel ; and when the 
motion comes on, the Court explains and directs how 
the minutes are to stand. If the difficulty arise in 
consequence of some point having been overlooked 
at the hearing, it is done in a rather different form, 
viz. by applying to have the cause put in the paper 
to be spoken to on the minutes. When the minutes 
are settled, either in the first instance before the 
registrar, or where that is necessary, after applica- 
tion to vary them, they are left with the registrar, 
who draws up and delivers out the decree to the 
party entitled to it, and the other parties who re- 
quire it bespeak and procure office copies. It may 
not be useless to point out here the importance of 
having all the exhibits and evidence which were read 
on the hearing entered in the decree as read, for in the 
event of an appeal to the House of Lords, no other 
exhibits or evidence can be read than what appear 
by the decree to have been read on the hearing. 

The agent having obtained the decree, peruses 
and carefully examines it as to names, sums, dates^ 
&c., with the proceedings in the cause, and in some 
few cases sends a copy of it to the country solicitor, 
for whom he acts as agent ; the other parties should 
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do the same^ 90 as to see that there is n<^ mistake 
affecting their interests. The agent prose^itki^ 
the decree then gives notice to the other parties to 
attend the registrar, to pass the decree* The- re*^ 
gistrar is accordingly attended, and if there he then 
no mistake in or objection to the decree^ the regis* 
trar -will pass it, which he does by signing his initxals 
in the margin. It is then left to be entered, and when 
that is done, it is perfected, and may be acsted on. 
In some cases the decree is afterwards inrolled*r* 
but this is seldom necessary ; but the cases where it 
is necessary or advisable mJl be pointed out in the 
chapter treating of appeals and proceedings of that 
nature. 

The decree, as before observed, ^ either inter* 
iocutory or final. It very seldom happens that the 
first decree can be final and conclude the cause, for 
it generally happens that there is something to be 
done before the Court can pronounce a final decree, 
or some matter on which the Court requires further 
information, which it accomplices or obtains by re»> 
ferring the cause to the Master, to make the neces- 
sary inquiries, or to do the necessary acts, and to 
report to the Court when he has done so ; or that 
some matter of fact is strongly contested, on wM«h 
the Court thinks it cannot safely decide on the evi- 
dence taken in the cause, in which case it will either 
order an issue to be tried at law, or an action to be 
brought, the usual object of which is merely to 
satisfy the conscience of the Court, and not with the 
view of recovering anything by the proceedings at 
law; or it will sometimes happen that a difficult 
point of law arises, on which the Court wiU desire 
the opinion of a Court of Law, and it wiU order a 
special case to be submitted to a Court of Law for 
its opinion. 

Where an issue is ordered to be tried, the ques- 
tion to be tried is stated in the decree, and the agent 
sets the issue prepared by a special pleader, and 
hands a copy of the draft over to the opposite agent 
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§o» his approfvnli who, if neeessary» lays it before his 
special plc»der. If both sides cannot agree upon the 
form of it, it is usaally settled by a Master in Chancery, 
in pursuance of a directum contained in the decree 
£oir that purpose (a). When settled, an iugrossment 
is deliyered to the agent for that party who is the 
defendant in the issue, with ten days' notice of trial, 
as in the case of an action at common law, and wit- 
nesses- are subpoenaed, briefs prepared and deUvered, 
and the trial takes place as it does in an acti(xi at law, 
only -no judgment at law is entered up on the verdict. 
If either party be dissatisfied with the verdict, and 
be advised that there are grounds to move to set it 
aside and have a new trial, such a motion may be 
made ; it is not to be made to the Court of Law, but 
to the Equity Judge who directed the issue ; and if 
the motion succed, a new trial takes place in like 
sianner as the first. If, instead of an issue, an action 
at law be directed, a writ is issued and served, and 
all the usual proceedings in an action to judgment 
take place; only, in some cases, the Court of Chancery 
•Blay direct that no execution be taken out on the 
judgBMnt ; in which case it will itself deal with the 
verdict, and will then dispose of the costs, and direct 
how they are to be paid. In the case of an action at 
law, however, if an application to set aside the verdict, 
and for a new trial be made, it must be made to the 
Court of Law in which the action is brought, and 
not to the Court of Chancery. In both cases, viz. 
of an action and an issue, where there is evidence 
which on a trial at law would not be admissible, but 
which the Judge of the Court of Chancery who di- 
rects the action or issue thinks material to the jus- 
tice of the case to be laid before the jury, he by the 
decree directs that such evidence shall be admitted, 
and it is accordingly admitted on the trial ; and for 



» I t 



(a) The form is no longer that of a feigpsed issue ; a writ H 
issued, and the question to be tried directly stated. See 8 & 9 
Vict. c. 109, 8. 19. 
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the same reason the plaintiff or defenflant.is ^me* 
times by the decree ordered to attend to-be eiuumBed- 
as a witness, if required bj the opponent. 

Where a case for the opinion of a Court of Low is 
directed, it is prepared by the counsel for the pjljEuiiT 
tiff, and a copy of the draft handed to the ,d^]> 
dant's agent, who lays it before his counsel for Us 
approval. If both counsel agree on the ca§e> ^Ihev. 
sign it : but if they cannot agree, it is usually di^ 
rected to be settled by the Master. It. is.tl^enr)39t 
down by the plaintiff's agent in the special .paper .of* 
the Court of Law ; brief copies of the case ar^iile-: 
livered to the. counsel intended to a^gue it f; a^d in 
its turn it comes on, and is argued, and tb^ JiAdges., 
of the Court of Law sign a written certificate o^^^iir^ 
opinion upon the case, but they give no fofnud.judg- 
ment ; nor do they always intimate, after >4|h^, c^gii-% 
ment, in whose favour the certificate, wilhW iifrb^ 
case «td certificate are then filed il^jtl^e^t ]^^i)^i 
Offic^, An4.an q^qe;.copy obtained fpr ;#ie pwfP96ei« 
of further proceeding*. i j'j • ini 

.When an issue or ao action which- has ^bt^f^ifLg^^ 
rected has been, tried, or when a special c^^e*h^ 
been, argued, the agent of either party may take the 
proper steps to set down the cause, either on the 
equity reserved, or on further directions ; and when 
so set down, the agent will obtain and serve on the 
Solicitor for the other party a copy of the order 
to set down the cause; and the agent for each 
party will instruct counsel properly, by giving them 
copies of all necessary documents; and the agent 
for that party who sets down the cause will leave 
copies of all necessary papers — such as the case and 
the Judge's certificate, or the issue, or pleadings 
at law, and the postea, &c., for the Judge before 
whom the cause is to come on. When a cause comes 
on in this mode, a final or such other decree as the 
then state of the suit warrants, is pronounced. If 
the decree be not final, it will usually refer the cause to 
the Master for some purpose ; but as these references 
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will be separately noticed, it will be mmecessary to 
mention tbem ftirther here/ except that, when they 
have taken place, and the, Master has made his report, 
which has been confirmed, the cause is again set 
down as before, (which is what is called setting the 
cause down on further directions,) and so on till the 
cause be ripe for a final decree. When a final decree 
has been pronounced, either on the cause being set 
down in the first instance, or after the trial of an 
issue or an action, or after the making and confirma- 
tion of one or more reports by the Master, the party 
in whose favour the decree is made, proceeds to obtain 
the minutes, and takes all the necessary steps to 
perfect the decree, in the manner before pointed out 
at pages 36, 37 and 38. 

Where the defendant has filed a demurrer to the 
whole or part of a bill, the course is to set down the 
demurrer for argument ; either party may do this 
immediately after it is filed ; but the plaintiff, if it be 
a demurrer to the whole bill, is bound to set it down 
for argument within twelve days, exclusive of vaca^ 
tions (ante, p. 19), after the fiUng of it, unless during 
that time he obtains and serves an order for leave to 
amend his bill ; if he does neither within the twelve 
days, the demurrer is held sufficient to the same ex- 
tent and for the same purposes as if allowed upon 
argument, and the costs are given in the same way ; 
if the demurrer be to part of the bill, the plaintiff 
is bound to set it down for argument within three 
weeks, exclusive of vacations, after the filing of it, 
unless during that time he obtains and serves an order 
for leave to amend his bill ; if he does not, the de- 
murrer is held sufficient to the same extent and for 
the same purposes as if allowed upon argument, and 
the costs are given in the same way. Where a de- 
murrer to the whole or part of a bill is allowed upon 
argument, the plaintiff, unless the Court orders the 
contrary, is to pay to the demurring party the costs of 
the demurrer, and if the demurrer be to the whole 
bill, the costs of the suit also. If a demurrer to the 
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irliole tiiU be^aMoiiM, the doaiaeisi to->dxsmkstW 
floit; if toapavt of'tbid bfl^ tiK^sidttDHf go^btt 
to'80 iknu^ B8 is not dttnniied tot^^mnctimefi «f%liiV 
as well as before, tt demurrer i^allovfed, thii plaahti^ 
nnjget on Tvith tkfe suil^'byeilieBainigifaiie bi}iy<^ 
as to obviate the obyeedoa raisfed by the dcBiitirenv <> 

Where the defendant has filed a plea to the wfanie 
or part of a bill, the 'iMiitifiF.iiniBt;"tritilin- thbree 
weeks, exdnsi^^ of Tticatiomf («ii#cv p. 4^)l "froili 
the ^ling, do one of 't^ifoe :tlDd[n§i;'<ftLe^iDiii8ttBet^'Jib 
dovm ' lor at^gnsaent, - or 'her .must' obtkhJ andr senrferaBfa 
order forleore to amend his bill, tirinnitasly ib^niH 
tice in writbg) undertake t* repij^'tDf^he pUtL fa£ hk 
does neither, Uie plear is held' goodio ftbe liam^' extafad^ 
and for the same purposed, am Irithtthe Samier comef 
qnendes as tO' cost^<as"if aSlk»wed'iipoki tuj^tmni^ 
and wha« the plea is toihei«4iole bill,tt)lie^del^dlBit) 
hy whom the plea was filed,' may, at any tim^ nSU/t 
t£e expirtlion()f"the three weeks, obtain, asiof conni^ 
an order to dismiss the bili. Wherls apiesi tolthe 
iHiok or part of a bill i^ allowed upon aigutneolit^ 
the plaintiff^ mdess he imdertakes' to rqily tori the 
plea, or the Court orders to the obstrarr, nad to< pBf 
to the party hy whom the - plea is filea the eostsi of 
the plea, and-^if the plea be to the whoie< bill,'^b 
eosts of the suit also ; and in such last-^mentioniii 
case the- order sllowinff the plea directs the disnasdd 
of the bUL if ihB' plea is set down for ai^hm^ni^ 
the tnath'of it is not -in question on the arguriieH^ 
but omly its- sufficiency ; if it be allowed as sufBoierit;, 
the piamtifFmay bring the truth of it in que^tibntby 
repl3ri]ig, smd it is this which the undertaking tO' reply 
has reference to. Where^the plaintiiF lias undertaken 
to reply to a plea to the whole bill, he cannot^ witfe- 
out thespecial leaive of-- the Court, take any proceeii- 
ing aoainst 'the defendant; by whom €he plea ^as-filed, 
till aner' replication* •• • . > ..j , •'. 

We hare not hitherto notieed the -means* by iwfaioh 
a defendant may press on a plaintiff who is 'diktovy 
in the prosecution of his suit. We proceed to do so. 



Ae/fcLefenduit tiiss ^^pteifec^l tmy ^dtsndsr his ■ ovm. 
};ai&^.mkYusn^'^^jmf!Ot ' of 'cotii^ ; *\hat, -after the -de^ 
Ibadioiti hiis iippcfiivd^' the pknitiff can only dimniss 
his Ifill eiL'pfijaincHil'of 'doabsi He maydo this^ hom^ 
ever^TSb.m^ .tbne'belbire » deevee ifl made in the 

^-litfraiplidirtiiF^doitidtpnBtQed'iirith his suit mthin 
titerpenttis flJLolK^' hjr'iSie Bults of the Court, the 
(feftndaBJtr^f :>jie. hertnlot iii*coiiteizqpt) tnaj move to 
diBinEUp tihcR hiU'tfor ^wont of iproBeewfocHiw As a ge- 
Horal I trvde^ diofiftiwr j, lid oatmok aoaako this motioii till 
Juk has( fiM4 ttdraoBw^^ • If the^iliiinttfF^ after answer; 
Ijdcerjso^oi^erlstepiinithd 'danseythe defendant majr 
loorer) ^p€kMirt!(of ivrfaich'^ -motion oodceinttBt loie 
gifBB^/dBttt the) plfamtiffi'MS bill nuij he dbiaissed inth 
0iatl^iif[toi«wflint!iii£ fSroseouiiuu ; thd time ^idien this 
mStf^ hoi done is .somethnes fegolated by the tim^ 
ndifflCDa ^(bmvanko^ note is filed; or "v^en die aiisweh» 
Oif jtke faeait of the aliswets, is cleemed sufficient; (as to 
STJoiflit-aee antof ppj IQ, 20,) whieheyer last happens^ 
«ith]zi fhnr;i¥«ieks after tint time, the pkmtiff must 
(tfifho haii ohtaiBed no order to enlai^ the time) ob- 
lUun and serve an order for leave to amend Ih^e bill, oi* 
else he mast file the replication, or else he mtist s^ 
dowft the cause to be heard on bill and answer ; if he 
does not, the defendant may move to dismiss* The 
defendant may also move to dismiss with ' costs, for 
want of prosecution imder other circmnstaoices ; if 
the phdutiff has undertake to reply to a plea to the 
whole bill, and does not file his replication within 
four weeks afler the date of his undertaking, the de- 
fendant may move to dismiss ; if the plaintiff, having 
obtained an order for leave to amend his bill, does not 
amend it within fourteen days, exclusive of vaoatdons, 
(ante, p. 19), after the date of the order (and has 
obtained no order to enlarg^e the time), the defendant 
may move to dismiss ; if the plaintiff having obtained 
no order to enlarge the time does not set down the 
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cause to be heard, and obtain and serve a subpoena 
to hear judgment within four weeks after publication 
has passed, the defendant may move to dismiss ; but 
in this case the defendant, it he chooses, instead of 
moving to dismiss, may set the cause down at his 
own request, and may obtain a subpcena to hear judg- 
ment and serve it on the plaintiff. Where the plain- 
tiff has, after answer, amended his bill without re- 
quiring an answer to the amendments, any defendant 
may, upon notice, move to dismiss if the plaintiff, 
having obtained no order to enlarge the time, does 
not file the repHeation or set down the cause to be 
heard on bill and answer within the times following : 
— ^viz. 1. Within fourteen days after service of notice 
of the amendment of the bill, in cases where the 
defendant does not desire to answer the amendments; 
2. Within fourteen days after the Master's reftisal to 
allow further time, in cases where thie defendant de- 
siring to answer has not put in his answer within 
eight days after the service of notice of the amend- 
ment of the bill, and the Master has reftised to allow 
further time ; 3. Within fourteen days after the filing 
of the answer in cases where the defendant has put 
in an answer to the amendment, imless the plaintiff 
has within such fourteen days obtained from the 
Court a special order for leave to except to the answer 
or re-amend the bill. In this third case the fourteen 
days is exclusive of vacations. A defendant cannot 
move to dismiss a bill for want of prosecution, until 
after the expiration of the time within which a plain- 
tiff may obtain an order to amend the bill. 

If the plaintiff be open to the motion to dismiss 
for want of prosecution, he may, it is apprehended, 
appear on the motion and by affidavit explain the 
delay, and the Court may, if it sees fit, instead of 
dismissing the bill, give him ftirther time on such 
terms as it sees fit ; if he do not appear the order to 
dismiss ma be made as prayed. 

Although a bill has been dismissed for want of 
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prosecution, another bill may be filed for the same 
matter, ; and to this bill the dismission of the former 
cannot be pleaded, as a decree of dismission made 
upon merits at the hearing, may ; the distinction is 
similar to that between a judgment at common law 
for a defendant on a nonsuit, , and on a verdict ; this 
however is subject to the following qualification: — ^viz. 
That jif the plaintiff, ailer the cause is set down to be 
heard, causes the bill to be dismissed on his own 
application, or if the cause is called on to be heard 
ip^^ Cou^, and the. plaintiff makes default, and by 
rieasQA, thereof tl^e bill.i^ dismissed, then, and in such 
ca^^ ^rich dismissal is, unless the Court, otherwise 
^rij^js,- equivalent, to a disnussal on the merits, and 
ina^ pe pleaded ii;i bar to another suit for the same 
V^^f'^Tff A^e. sh^l], np^. proceed to notice shortly ,the 
^eajc^/lly i^l4cl^.f;^e .dcCT^e;^ im4 or4«rs,of the Court 
ari ' " 




Mxfr ^n i^i^9^ W ^^^ power„or xujt for th^^H^^^t, 
mf^Jf^WM'T^^^ obedience to th« decree,; but 
vnf^^j^so^ particulfur act is decreed to be done by 
a^e.'jiarty to the suit,- such as the execution of a 
0^4 (aj^(Or indeed apy other act which/ it lies with 
ijie p^Lify individually to do, he may seek to elude 
or ^yade it, and may indeed refuse to perfinrm it. In 
that , case it wiU be necessary to have resort to the 
propess of the Court to bring him into contempt, 
and compel him ; as to this, however, see po^i, title 
" Process of Contempt." 

\^ere money or costs are ordered to be paid, 
the payment may now be enforced by writs of fieri 
facias and elegit, as at common law, and the process 
of contempt need not be resorted to. 

Having now stated the whole of the practice in a 



(a) Bat as to this, see Stat. 1 Will. TV. c. 36, Rule 15, and 
poitf title " Process of Contempt." 
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Chancery suit, so far as respects what may be called 
the ordinary proceedings, we shall proceed to point 
out in what respects that practice varies from par- 
ticular circumstances, and also to state those pro- 
ceedings which are usually incidental to the suit, and 
which are not here included under the term ordinary, 
because they are only incidental to certain suits under 
particular circumstances* 
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CHAPTEB 11. 

Variations in the Practice, arisino from 
Peculiarities in Parties. 



Objects of Suits by InluitB — ^Next Friend — Proceedings wbere 
several Suits instituted with the same Object — Appearance by 
Infant Defendant — Appointment of Guardian — Answer by 
Guardian — Decree against an Infant — ^Proceedings against 
Peers — Letter Missive — How to enforce Appearance by a 
Peer— How to compel him to put in Answer — How put in— 
Suits by and against Married Women — Joining Husband — 
Ck>mpelling Answer — Suits by and against Lunatics or Idiots 
— Where Guardian must be appointed— How appointed — 
How Answer by Guardian taken — Suits by and against Cor- 
porations — ^'hen individual Members made Defendants — 
Informations — Relator — Information and Bill — Proceedings 
on Informations. 

An infant may in equity^ as at law, commence a suit 
for the puipose of enforcing anj rights he may haye; 
but it often happens that suits commenced by infants 
are not brought for the purpose of enforcing rights 
adrersely, but in order that die property or estate of 
the infant may be administered by the Court of Chan- 
cery, where those parties (usually executors or trus- 
tees) who would otherwise have the management of 
it, are desirous for their own satisfaction and indem- 
nity, or for other reasons, that it should be admi- 
nistered under the direction of the Court ; these suits 
are in general amicable; but where executors or 
trustees have committed any breach of trust, or in 
their conduct have shown gross negligence or in- 
attention to the duties of their office, so as to injure 
or endanger the property or estate of the infant, an 



i: 



n' ^^e ^^titb bt ' 'dtWefWise; 'aAd'ttie J^liinTJJPiBft* 
*6 trifd^ the titifctesfiit^ yyf ^kaiit Btfe!|^ 'tl^^'cc^pH^ 
aJjpettrriilCef, it ii i^Witessasy to 'ttiittfibti tlifit* liP 84^ 
ba^ ifh^'stibpiopiid' having b^^n'ierVea'i'n wjJa 
«ie cotii*e= is to ap|ilt tp ttei C6tirt fliilt'att'A^fer*^ 
Oh^ rf t1i6 sblicit(»^ 6f tK^ Court bfe a^igtied-gtt^iaafli 
6f tHeiiifaiit dAfendant, by whom he mfhii^T 
ah^^r, 'tod • deffeild thb stnft: wifh'ft'^Vi^^'to ^ 
^pUcition It'i^ n^c^aiyto^t^utrtil ^bi'^ffiW^Slrt^i 
ftbm the service of the sttbptfefta httV^^^ffi^^ 
then"if the itfftttit have rior^ppbar^;''kr'»l§^^aii 
d$,yife' notice of the applifeaticto niustf'b#^i^^^i!g6a 
or left at the dwelling house bf'ttf^^^^rAlfiP'' 

whoTtt, or under whose ^^re/M'^ii^i^^W^tfie^l 

t>f serving the snl^ceria, arid ' Hn"da!si»^'6FWft«e. 
ftfnt nbt residing with or* uii(i^r'*W"^Ml^^6SP^ie& 
father or guardian) notice = df tJb^'iWttficjlitmifl^ 
iftko^'be served upon or kft" at thrWjMlnf'^4J[Nl-- 
Of the fttth^r or guardian bf l^e'' iifefbtl/^^.TO*/^ 
Odlirf may 'dispense tvith this Isl^tr'ttifentfened ^ 
if 4t thinks fit, and trf course wlB dt)^s8 WheStf^ 
the idirbtimstanceS siich service 'csMoVW^^l 



Bifbt^thfe* application aA affidavit Ihust'b^'^itiMe' 
ffljed;*i^hOWittg that the defendant is ka *liiftm<^l 
th^ '^tibpo^na has been dtfljr' iet^^i^iMf'-^j^' 
ftridfent' has not aippeared— that ttfe '■ri<!rtit^''lfi|» 
been 'duly served, and if the last-tnentlonett^^^iffHfib 
bb s6ttght to be dispensed with, th6 ^Am^mmH 
stAte facts to show ftie necessity •fer'i&uich''di8ffafeniai- 
tfon. "Urion ttiis affidavit the motion is torfffej.aia 
tiNj'gtiaraimi is appbinted if it \k unoppd^ed J*4f teij*' 
httpp^n, hbW6ver, that the Mends of the lilfiiiit Hiify 
&i''the ihekn time Mve' appeared iand procttfid GAi*iff 
thbiriselvfeS 4b 'b6? fiissigtied as guardian, in WhilA' cJJi^ 
IM nibticlti'bteccfthfes' iinAecessary. If the mdl^^lAit 
ii^p^A^\Hkm%^B^^n, and the phrfntiff^d^ 
^roti'^fli'^hls mt^m want^bf the"Atis#*,"'«rai9i 
miiii^m ^t ^tt-bV '^^diaiil he' to«y;' ^t 'that' S^ W 
tW'^itity ^stle'ttife -abb^e eotlrsfe ti4'1i^(fvfe"d^oUaflfr 
-of ^thi^€oiiirt 'itti]f)ofaited''iy'''^tftWliitti; ^S4p^sft%i 





w a 





Vff!?>^.#^® i^ -^bf WpPP3e4.g]W3Wii> VrP^» 

,|)^l^?(gi^ J :jp' . Qfturt,; 9^ whi(?h o<;/Qa^iQfli \k^ sqli|citpr qr 
y%}^y1^^ m«?il| ^so attea^w Court,, fl^d ci^rtlfy 
^e,^fpp9SQ4 guaxdiau hm «o .iut^res^t adverse tp 
^jij^^^s^ ,p^ .th^, iu%t, pudi^^ pjroper. per^n . tp. be 

^pLijcqiiiitr^ ^Jujitof^ the usual inetl^o4 in Qouutsy 

d^T^^as^jgn^jj, j^^ wW the au^eir .is -to ^^e 
n,^^^c(jgiiij^op. ^is obtained, both tp assign tbp 
|^^ii^an4ia){:Q,the|^i^wer» which saves the extra 
^^en^e ^^c^l^oMifl pfd inisuired if separate comms*- 
j^M (lfi?^)ffJf^^^i^i4 aftd.executed at separate, time^ 
:^^^jgfi;[]pos^f^^ ^ senarate c;pnmussioi;i tq ass;igp 
.f^^f^^anf^j^^ DjcfMv^Y^, ^ proper where the. .infai:>t 
fl^/^ Miil^i cf)uutry> and the gi^dian ii^ or p^af 
0SMhff^ Hr^bp Htter reside in the cs9*int|y;, lin ica^ 
ft^wejpfis ,t9,he^U^keii without bath,^ .9? i^ tbf 
.Jftfti^'^.W'tt^ tbe^JnjGant resides in.thej.coviftt) 
a^iflftpb ,T% ^istwwe frqm the. reside^pi^ipf:,^ 
)t j§is j^. paak^ jit inqpn yenient or e^p^siyfe , for ^^9 
§^(haft,j^i?^i i^fan): to meet. before the. sfinxe.,ip9nff 
Wfff^fff^.^^r, ijhe infant's attendanp^, b«fofe,,.tl^if 
iro|pf{^sMn^T^.is,jgfufficijent for the purpose qjf bfty% 
^m}^4i^. ^signed, and the guardian ,cim, if ne^^^ 
^^/^rip the, answer hefore a M^e^ .w lioncj^j^, 
oj^„f](rhe|^r^^si4e in the country, there in^y b.^.^^^ep^ 
if^ ^mp^ission . afterwards obtained .to, ,t^)^e tb^ ^ 
sw#R,/.JFqT^ the purpose of, obtaining, la.ppwnw^^iW 
(m,.^ J or., both purposes, ihe.^tm^t^^mwW 
jJ9J[ifitpT.;9aust send to. bis. ^oj4s,.fii^.,j}^r!^^,qf^,fq}^ 
^^^tfi^^fft^M^ wch,^? W9^d. be cm^^d,/m^k^<W 

WmpyiiW^Fi^Wn-*... V 1^ be to^ssig¥t.^g\^a^^dW 
^i!Ajl?'^^V^44b^ • tbe.inffnti^.bfqugM.befpjf 
^fliirfBqAfee cftgjH4§^g)nej|s„,.^„tj% .^9, iin%fni?4 
'* d2 



who b proposed «« gqardiaa,; if, they ^ no , 
tion to biin» th^y appoint bim, and a certificate fx 
the appointmaat must b(& ingrossed on parchinent, 
signed by tbe commissioners, and annexed to th^ 
xsommission, and on tbe commission must be indorsed 
a return, wbich must be signed by tbe commis^ 
sioners (a), Wben tbis is done, tbe commission and 
certificate are left with tbe defendant's solicitor^ w]bu» 
pays tbe ccvAmissioners' fees, nirbicb are I3s, 4di to 
each, and be s^cids tbe commission and certi^cftte lo 
his agent in London, who files it in tbe proper oi(|, 
and the appointment of guardian is then comj)iele. 
If, for the reason befoee stated, or any 9|^Her,' ^e 
answer is not sworn to by the .euardian at w^ time 
he i3 a.«gued. a separate coision ma^ 5 aftf- 
wards obtained to take the answer. The. steps fQ 
obtain this are the same as in ordinary ca^es (see 
ante, page 14) ; but it cannot be obtamed ^ill "^lie 
commission to assign tbe guardian and the commis- 
sioners' certificate are filed. The method of taking 
the answer by guardian does not differ from that of 
taking the answer of a defendant in an ordinary case, 
onhr the caption of the answer must be in a rather 
different form (b). The answer is transmitted to 
London ia the same manner as the answer of an adult 
4efendant, (as to which, see ante, pages 16 and 17)« 

But where the infant and guardifoi both reside in 
tbe some neighbourhood, and can conyeniently attend 
he&^ the same commissioners, the course is to 
obtain a single commission to assign tbe guarcEi^ 
and tpk^ the answer of the infant by such guardian. 
This commission is obtained by tbe same means that 
a-commisw^ to take the answer only is obtained. 
TheplaijQitiffDiay, if he please, in the manner fonne4y 
lepqplained .(page;s 14«na 15)4 join in this commission 
(K^Qb be cannot do in a commission to assign a 

'T»«f ""m r * i " » J ! ■ ■ ■■■■.11. .*. . I , .... ^» 

(a) See the form of this certificate and of the return, in 
Appendix, sect. 12. 
ifi) I^wiidiaM Appendix^ «ect« 6u '.....,.; ^ .. ,y^ .,, 
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|;uirclian only) ; «a3. if lie do so, notice must be 
given to one of his commissioners, as before pointed 
out (pages 15 and 16). "When all parties have met 
ib execute the commission, viz., two, at least, of the 
commissioners (and fees will not be allowed in costs 
to more than two), the infant aud the guardian, th^ 
commissioners first formally appoint the' guardian. 
146 answer being ready ingrossed, they then swear 
flie guardian to the trutn of it. A certificate of thfe 
app^m^ent and of the caption of the answer is then 
'wfitten at the f*oot of it, and signed by the commis- 
pim^sf^, who' also indorse and sign the usual re- 
tuji^ on tne^ The whole is then fblded 

upland, ^ptwarded to London, in the same manner as 
Jui ordJiiB^ jbiswer (see pages 16 and 17). Ity during 
mcT'j^fogress of the stdt, the guardian who has been 
fupi^mt^ dSe, a sii;nilaf commission to what has al- 
ready oeen'described, may be obtained, to assign a 
new jgup^an to continue the defence of the suit. 
^1^ m. ^general, an absolute decree cannot be made 
* iSnst'aii infant, but only a decree nisi; that iSi 
^ i^si ^iiatise'bc shown against it by the infant, by 
f&a^k! ^particular day, which Is usually six months 
jpfter iife 'comes of age ; but on showing cause, which 
^ace|y 'happens, he can only set up an error in thie 
deci^e^,' and cannot disaffirm anything which has 
be^' done on his behalf, according to the rules and 
pnnciples on which the Court acts. Some further 
u^rmation on the subject of parts of the practice 
affecting infants will be found in its proper place in a 
sujbsequent part of this work, and for which I may 
Jiere refer the reader to the index. 

"When a bill is filed against a peer ot* peei^ss,' whe- 
ther English, Scotch, or Irish, (provided the ptet'^e 
not a Member of the House of Commons,) the Ivrit 
of dubpoena is not the first step to b& Adopted inotddr 
to obtain the defendant's appearance, but a petition 



r * " 



(a) See. the form of thi^ onrtifteateiM Appetidix, sect. 13. 



is presented to the pbiirt toi a letter mis^ve, wliicH 
petition is answered, and the letter missive is oYh 
tinned. It is in form a letter from the Lorcf Cti|n- 
oeTIor to the defendant, informing him that the bifl 
has been filed against him, and requesting him 'iA 
appear to it, The original letter missive, when ob- 
tained, will, where the country solicitor is to serye 
it, be sent to him hy hia agent, together with » i^PI 
of the petition, as answered, and an office ^copy of 
the bill. These must all be delivere4 to the 4eiKiid7 
ant, or left for him at his residency: ; and a copy' pT 
the letter missive, previously exainined, inust ne'lfwli 
This letter (nissive is merely a kind of compliment : 
and it is at the option of the defendant to'obey' it o^ 
not, as he majr please. If he do not appear mttu^ 
eight daj-s after the letter is delivered tohiij^'^tit 
phjhtiff issues and serves a subpoena in the oroinafv 
wB|y i and if the defendant do not appear in aiie^itpe 
after the service of the subpcena, an afiidavit of!uia 
service of the letter missive, the petition (ly (e^™^ 
the eopv of it) of the ofRce copy hill, and <^ the sm- 
pcena, IS made, upon which the plaintiff's oAenl v3l 
enter an appearance for the defendant ; or, ifiS^in am 
.cause that course cannot be pursued, w31^ icibtaSi^S 
order for a sequestration ae&inst the defen^ani s n^ 
and personal estate, " unless, on being 'pery^nany 
served with the order, he shall within eight days t^& 
the service show to the Court good cause tp'tJie cwa- 

frary ;" and if after the service of such order, by 'd&- 
ijtering a co^j, the defendant still neglect to app^^ 
on fin, affidavit of service the order will be mode, alt- 
solii^, and the sequestration issued and executedj 
"'"^ '' ""T not be discharged, except on the del^Gt 
[ng! ajn' appearance and paying the'coiH. 
done both, he ihay on notice inove ta 'S&- 
senjif'^tration, if it have heen exiecui^ 
rvifie of thie order'for the ae^uestratlon 'v^ 
^ 4 witl^Jfy the (?onrt, if a suffinen't ca«!.'be 

, »ffi(3avit, , arising from'tbe effiirts/ of*'. the 

to"avoid' service' rendering 'li ,-ii^.iiJlif 



FROM PECULIARITIES IN PARTIES. 00 

nous^ wui pe subs^tuted.j If a peer appear upon 
being, served with a' letter missive, and Without comj 
nemng ihe plaintitP to issue a subpoena, but will not 
put in .his answer, and it is necessary for tHe plaintiff 
tq take steps to compel liim, a subpoena to answer 
mus^'be issued anid served upon him, and $Xi afQdavit 
of serviij^ must be made ; whereupon a sequestration 
ifakj' fee' pt>|;ained .by the mode just pointed out, 
wlii^Iwil^ coptiiiue ii^ force till he have pujtinhls 



puiVin ms' ahf^^'r lippii oath, but upon his protestd- 
n. tii^ Mnouj^'. (As tp the method of taking the 
ys^Js^^^nie, T^es 16, 17, and 18.) 



YMpere 4l^^^ ^ mstituted concerning the rights 
m^a'marfiea woman, in which she is a plaintiff, it is 



,,_^^ ms^^ted in the names of herself and her 
jkasbai^ ipindy ; but where the husbaud claims some 





^t ^r-ii^terest iu the subject-matter of the suit ad- 
jverse^U) me pght or interest claimed hj the wife» he 
is usiiiEil^y made a defendant and the wife institutes 
jme ni^t;,by.a next friend, in a way similar to what is 
jQ^ne Jpp[ t)ae case of an infant, except that in li^ie ca^6 
^ a married wbpian the bill cannot be filed without 
W^&e^tijpti or consent, which in the case of an iii- 
Mut is/iiot necessary, it being sufficient that it is for 
die.i^ant^s benefit' In a suit in which k marrietl 
woman ' must be a , defendant, her husband must 
ajjfwlj^s ^except where he is in exile or has abjured the 
rjsatm)^ oe joined as a defendant with her ; but, in 
jon^paseSy as where the wife claims adversely' to, the 
husband, or if she lives separately froni hitn, or ,41s- 
ajpproyeis the defence he proposed to mfike, s|ie' may 
QJo^ain leave of the Court to answer the Un^'ana a/S- 
ffen^ t^ ^uit separately from her husband; kndt';^ 
tms 'pa^ the .defence need not be tnade in the nkin^ 
Of/ajnexJ frieiid; or guardian, "Where husband and 
ifjfe are dfefendants^ ana the husband has been 'served 
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and bU vifki jm^ if the dP!i2<>(: appesvr.forrbofbfay^Hp^i 
cess of contempi^ jn^ga/9gi»m9lb lim, or .th«.|^aiirtiifr( 

Thiers v^ia^^ hQ^e^fr, t^.SQipne.ciuse^ m mHiSkiUii^} 
necessary thaX pi:oce«s.Qf contempt s)}iiOul4 go «gftmfiti 
the witie for &€^t «|»pieariog or aasweiipg.^ mA-^h^semt 
the necessity arise^^ the CoBst "mU order it fwcwsdhn 
ingly. Where the husband i^ a d g ( kw i m ti\js6m^<ri 
with his wife, it u not sofficient (i^mp^ss a9.i)|!id§n)uu^J 
been obtained for her to defend sepafin^^) ;G^it)lwi^q 
to answer alone, but she moat, answer jmii^tWiiti^i? 
her husband. Where it is necessary to. ^^nap^f^ti^i^fi; 
putting in of an answer by hiisbaDd/ aodl WUeintbdi? 
process of contempt in general goes 4^nst. tt^t^to^q 
band alone; but in some cases where the ibi^i^biaidbfi 
can clearly show that he has no control OKfir hisHmfefi} \ * 
as where he lives separate from heiv th!i».piPOe«^ m9^i> 
be allowed to go against the wife> especiidlyntRh^;«ili} 
her separate estate is in question. .. ..• ., jHr.h 

Where there is ooeasion to institute a sui|;< h^fM 
his^tic ox an idiot, the suit is instituted iuthe imnerM' 
of ;tlfe committee of the lunatic or, i^t'^i, estate »»/i 
thpi^gb^ as being under the peculiar pyotestipnrfi£.th»tii 
Cro^Bipii .infonnations have sometimes (as -^n^fiB&n^bQ". 
interests of the lunatic and his committee .aine ikdt « 
Ycr^) been exhibited on their behalf by the M^fimef^^ , • 
GepeiaJL, in which case there must be a relatOi^ nam^d - 
in ttie infprmiition. In some cases> alfio^ peilM)i|a iD^^ • • 
cap^bk offing for themselves^ though not lunalies^ • 
idiots, or infants, have been permitted to sue by.lh^i " 
ne^tt friend, like infants. If a lunatic or. idiot ia-d^t.' 
fei^dfupit in jBL suity he a|^ars and answers, by'^his ' 
gu^rt^SfU) U3U{^lly the committee of his estate, ^ho 4is>t, 
appf)j(i^^ for ifh&t p^rpiose^ on petition, as a mattet tu 
of j<;M(^jiWfSie^{w)ae?e t;he,,faot of lunacy, &c* is stated ini ♦. 
the/^i^ ^ii,ih9wev^,it be not stated* ox if. tb^reibei j 
no acting committee, or if he be interested or rei^e 
to act.tj^e plaifttiff, fpr the purpose ^.gcittin^ op 
with nis suit, may, on special motion or* petitiaa \ob*i . 



mtg^ckni^'sittiikr't^ titose ttdder n cdmtnisdiou ^ 
tiiu% 4h^ i ttistrer of 'wat itifaxst. If a ftt^rsoti ifhb it» ' 
a tiaiS^ 01^ km i^tf, ;tbdUgb Aiotfdtiaid: s^!^ under a 
cdvmiitesbtt, 6^ is df idfitm mirid'ifi^iii ag^, or any 
o<ftsr'4»tL#, find imaMe of himself to defend the i^uit, 
is^lMlcia/iite^lKttidakt, he ihust/like tth infaCnt, defend 
bjtaikMMilili: "^tft ihii pwpode a petition sup- 
pdmidiliHr^idSdtf^^ 'must be presented for a coimms- 
sicW^ ^IgU dgtRU^iftn, a^d, if wanted, to take the 
attii^ei'^ I ^#Mch;vfhfifcsr obtained, is executed in manner 
sifi^ar>i(y^thal^T7t^l>€ftbe guai^an of an infant is ap- ' 
polMicbd^spi-^'If^a d«^kidmit so circumstaneed takes 
ndii^ldp^'mriib st^p is tak^n on his behalf, the plain- 
til^'^ inlays 'bpply to' have a solicitor of the Court as- 
signed ^»' his guardian, and the steps are similar to 
th<K(iiidTelidy described in the case of an infant defen- 
dant (ante, p. 50). 

>^¥bere ft corporation is plaintiff in a suit, there are 
n(y¥ a iri( a tij6fas inf 'the practice which it is necessary to 
oodi^l'but where a corporation is defendant, it is 
netti^skry to obserre that the subpoena is to be served ' 
on^tii^eiH 'its members; and if no appearance bd en- 
terbd, fife first process of contempt is a distringas 
and'^ttolfe^ attachment. How this process of con- 
lehpi k^ fbllowed up, will be stated when we come tb ' ' 
treift of' that subjeet ; but this is not of much im- 
poftttiee now, for if a corporation, being duly served 
with ihe subpoena, does not appear, the plaihtifiP nf ay 
take' steps to obtain leave to enter an appearance for 
it.^'>Th« answer of a corporation to a bill is put in 
under the corporation seed, and not upon fh^ bath df - 
any otte. But where any of the indiiddual memhi^l's' ' 
of a ieorfiNoration are supposed to hiav^a'peTisionied -' 
knoWled^* 6f some of the matters inqUii*ed aftei' by * * 

M S^'ihib-iatm «f CetlSficftte and Captloii Y>f An^wef'ta '* 

App4diiv4tct^<Mi' ■ -•'■■. "(^ -/.i ii f. 
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"bkitii "'''*' '^■■■''"' *""^ '"'"': ■'••■'"• ;^^-»^ 'hIj iftrw 
'" Thfe ^<jfe5S tfi^ dcrntetopt' agaii«t»a^cirt^»dittBHaas 
' iifeVer V AttaiJwncfat, biif %t d»«tritiga*> auft lAiqueb- 
■tr»itibi(/Afe Wai be eixplttkied^n thfc prbp^Iptoent^x) 
''''ffic ^ixd Chancery ii' tnstftittted^OrfibAatf crftAe 
Ci^DwW, br thos€Jwliolii^'tiecfttB»fy^1Mkdtetfi^^ 
tion, the instnunent by ^hich'tllK^l^bltfpIliili^k^Qaid 
' bBfoffe'the CbUtt is t^Hfed^ali itiforriifltidiyiaM* H ex- 
"Wbltedbythe hUomef G«i6r^,<^dr<^l«te«at9<lffifce 
'is vacant; by the Sdlic^ar GeoeraJ!; 'Tlfrh^eitte figigs 
of the Crot^ are not ifAlofi^tMf^bott^eme^^a^e 
information Is alwayls' eihiliftt^ up^ tW relatkmQbf 
sbme pnratfe person, 'wh6 ir c*®<5d'>th«jJt^eltKflfc^ i^id 
^ho, ill fact, has the ^jfTdSefititidn'oflJie'^uiJ^iAidiAo 
'Ihust bfe in some'wat cenncetfea^'^^bf^^inWiwgftd 
iti the subject 1natt€* of it. ^The^r^ltttii^fffl^aJtiWa 
person 6f stibs^tant^ sufl^eiBI6't«d'(ainst^>i^ tb^^^tsibf 
the suit, to which he is personally liable in tliliUMpe 
manner as an actual plaintiff; and when the relator 
dies, the suit cannot proceed until an order has been 
obtained to substitute a new relator. Where the re- 
lator has a substantial interest in the subject-matter 
of the suit, it is commenced by information and bill ; 
that is, both species of instrument are included in one. 
So far as concerns the interest protected by the Crown, 
and in respect of which the Attorney General is a 
party, it is an information ; and so far as the relator's 
private or personal interests are concerned it is a 
bill ; but both those interests must be closely con- 
nected together, and not such in respect of which 
separate suits might be instituted: for otherwise the 
information and bill might be demurred to for multi- 
fariousness. Informations ex relatione are generally 
filed with a view to the due administration of pro- 
perty belonging to a charity. Where a private per- 
son intends to become relator and file an information, 
the first step is to get the draft information prepared 



iBtadn®('Pfirt,.of tb© •infoypi^9ilifif , t^^ for 

with the draft infonnationy kid before him, a3i ^Iso 

<ja(0!ittifiefil»,fioitt -Qoimsd of ita li^ii^3spii|fpperjease 

iiif}iihi(fh.;.to ^ aa.i«|brxa^tioiu. jijf tt^e .'^ttor^ey 

Genenlftpptrpyi^.oCdt, h^ i^igps the fiifilta tbjeiuforma- 

>ifiato> iir./lbtfQ ii^o9eed aad filed, mi all the Qther 

'^iooifeidiD|^.«|}e>9]«(nl«r to Had.govemod by the saipe 

hmilQa 9irfcba9Q'UpQii bilk. 

/'I If 1ihfi:relfitar.b9.npt a. mam of suffiu^ent ^nhst^ce 
vlJftberAWeirttOipajr the oosts^ he may be called upon to 
^lljfaro seeusitjr'fin' tlpbenif 1^ application for this piir- 
t^o^jiigk i^rihQ, AttoT^y General, and not to the 
tdCkmtki'nOm tbQ Attorney General . beijpig. satisfied 
i)hiy |ittiiimt<Qttothecwise of the relator's insufiicency, 
oiorhidupht- purpose he<ia attendjed personally by the 
^'a|$ettt9l;ofI.tble parties^ he vajX prevent proceedings 
rfiiiiii^gmng^i«ti.u^til securitv be given for ih^ .coats, 
t.tl»<^(fiatiire ^>od.#iiw)iiat 9$ which seicurity h^ will 
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CHAPTER lit 

Variations in the Practice, arising rROM, 
THE Objects of the Suit. , ,,.., 

-a '/ 

Injnactioii Bilk^-^bjectB of them— To staijr fMMMaiiqg;tf(lrifc 
Law — ^The common Ifqum^tion—Mvfcioii for.JiQ|iiii;tlM mi 

■ Bill and Answer — ^Effect of the common IiyonctionrT^to- 
ceedings where a Plaintiff at Law is Abroad—Exiengmg 
Injunction to stay Trial — Motion to dissolve Itijuncti6h-^ 
Special Injunction — Application for same bef6M An^^W H*^ 
After Answer — Service of Injmiction — Mo(iett'td'oHtalA«e 
Special Injunction— Remedy for -Disobedience > trfithtiwio- 
tion — Bill to redeem a Mortgage — Bill of FoK^lftfv^r^T^ 
Bill for a Sale of Property in Mortgage — Proceedings on 
Bill of Foreclosure — Decree — Proceedings thereon — Extei- 
sion of Time for Payment — Proceedings where a ihuln^ii^t 
Mortgagee redeems — Bill by second Mortgagee to tedutfei 
and foreclose — Decree of Foreclosure against Infants, Mar- 
ried Women, &c.^-Prooeedings on Bill for a Sale^-^O^ Bill 

. to redeem — As to tacking Mortgages — Bill of Discovery^ — 
Proceedings under it — Defendant entitled to his Cons — 
Bill to perpetuate Testimony — By and against whom, and'ln 
what Cases, the Testimony may be used— In wbalt<Oi^e 
Detedant entiled to Costs — Examining Witnesses de .be|ie 
esse — bill of Partition — Proceedings on it — Commissiai. io 
make Partition — How to proceed under it — Return of it — 
Decree to convey — Conveyances — Costs — Bill of Inter- 
pleader and Proceedings thereon — Writ of Ne exeat regno 
— ^In what Cases granted — Object of it — Affidavit to obUin 
it^^For what Amount indorsed — Arrest — Bond to the 
Sheriff-— Motion to discharge the Writ — How loog it con- 
, tinues in force. 

' Wh^rc the object of a suit in equity is to restrain 
•the defendant ^m doing or continuing to da* acts 
- Whkih are injurious to the plaintiff, or taking or ooq- 

tiMing to carry On some proceeding which he ought 
'>nOt,'a»d which tlie plaintiff has an interest mihaving 

him restrained itom doing, the inll: <wh]di ia £iedtibr 




the purpose of so restraining him^ is called an In- 
junction Bill ; the injunction may be the only object 
of the plaintiff in filing the bill, or it may be one of^ 
or accessory to, seyercd otber ol^jects. Some of the 
objects of an injunction bill, of most frequent occur- 
r^DCft» are. to stay proceedings at law; to restrain a 
delendant in ejectment from setting up an outstand- 
iDg term as a defence to the action, or a plaintiff from 
availing himself of a legal title against the defendant 
when the latter has the equitable title; to restrain 
lhrjdfif«Eiid«lit from pirating the plaintiff's copyright, 
«rjnfi*iBppng his 'patent; irom committing waste, by 
'^' J*'|iirtber, ploughing meadows or ancient pas* 
or pulling down buildings^ or from obstructing 
asii^^tf %hts, or the like ; and generally where any 
Att^iB) threatened, or evidently in contemplation, or in 
fehei.«burse of (commission, the consequences of which 
lifdfiM ht an irreparable injury to the plaintiff's pro- 
jiesrtjr, or for whidi the ordinary Courts of Law could 
aSoxA him no adequate redress, the Court of Chan- 
ioety <will grant an injunction to restrain the commis- 
si^ of it. 

" Ri'trtating of injunction bills, it is necessary,' to a 
correct understanding of the subject, to ditide them 
into two classes ; viz. bills for injimctions to restrain 
fffDoeedin^ at law, and bills for injunctions for other 
'purposes, as there are various rules of pnuedee ap- 
pHoable to one class which are not applicable to the 
other. 

Where a bill has been filed, praying an. injunction 
to stay j»oeeedings at law, the subpoena is issued 
and served in the usual manner, and 1^ plamtiff's 
agent shoudd, before the expiration of eight days from 
the service, be furnished with the usual affidavit of 
senioe of the subpoena; if the defendant >dQ< iiot 
3^pear within the eight days, the piaiintiff'a agent 
mL\ move for, and obtain the injuoiotion. Xf the 
defendant have appeared in time, but do not piu^t in 
. hia stDsweat, plea, or demurrer, within eight days from 
•Ihe itime iCif< bis a{>pidarance,' in that case idso the 
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jnSictmni iv£cl& ibekfaer/bf ib»eicafi^srisii«iillQdr4^ 
oonniadil it^unotioii ; * (the kvlt is tko i^inn^^ iiv jtl^i^^ftti^ 
«f'ati «intiided"bia. If .the '(kfendant ftpp0im)>p 
dmev mdoontrives to .put . m- his- viswer ^hift( t||ip 
>4i^t dayss ;or before tfa^ plflibtitf.hia moved iiforj'id^ 
flOJimctioA, tlie latter has an iiiteniative>.butil9 ^Ygs§i> 
epedial notice of-viotioik. for the injunctifin^iivi'iwl^flfe^ 
the diffendAKit w^l, of covrse, ;iiBiaruolti«»u<¥le]j{((p 
appear; snd <m what appearson ther&(^,iof.ilii0(Mll 
and-ansiv^er^ the motkm T^iti b6i^asited)(mlre£y^4fii^ 
heii^ the tale that the plaiiitiif>ii2uat *th(m^ fitd^^^ 
equity confessed in the an8tweri<tio«ntMe timmVi^ 
un injunction^ r-.,>t ••(.{.'tti- i^to-o a 

■The plfttnttii^ in an injunction Camse^ha^g^blf^l^ 
thecommon injunction to stay prooeedjiig^ii^ IftKijil^* 
(^tdier befbre or after the aaiiswerof *A;defeQda)i^fj^ 
put in, and "whether such injunction^ he*i4iir 'ili^nOJIt 
oontmued to the hearing of thcicausei^) 4bl^^[j^ 
Oiidl^as of coarse to amend his .bitt withjOfj^ pH^i^ 
dice'io'th^ tnjonotion; and if the InHrb^a^^i^^^ 
ifi'Kffsuattt txy such ord^r, the defendant ouay th^CH^o, 
itn^^aitlfough he 'may not •hivre put m higf (in^v^>to 
the bill or tibe amendments, move the Court, da.QQt^^ 
Uf diisMlve the injunction on the gioundithat th^/hill, 
'tts' atneiidedi'does not, even if the amendwA^f^.^ 
-trve, Mtitli^ tbeplalintiff to the injimctioiiu . •, /tno 
' If >ti]le jcommda injunction be obtained bef<am,t^ 
'ecdda at law is brought, it will prevent the 4e£^diMit 
■Irohi 'bringing 'Suoh action. If it be obtsinedi a$i?r 
the action is brought^ but before the plaintiff ,Mf;W 
has' delivered his declaraticm, it wUl prev^t' th^ 
^Itdntiff from >deelariiigf or indeed taking flii^tilti^er 
step hi the> action r if it be not obtaioied till after lil^e 
*plaj4illff'hasi«ldolar^ itioinly stays eB;eoati0n« b^t<^t^e 
plaintiff may caALftMD d 'plea, and {HPOoeed tp tnajftf^ 
'fudgtiient iki the taction. Such prQt0^diqg#AA;ipill, 
^hoWet^r^'ibeat the 'risk of the. costs M\lx?iii,iSu^e 
' d^]!i!d!ailt- ult&mateiy isueoeed in> equity. ... unu > .•> 
'"'If^thepUuntifF in the action iat.ikWiht)«»WyH4i{^ 



illad£^hi»itibe bffiite .iiii.lihjimction is fikdi thf^ $Nibr 
^ik^itiBiiiibt'^be •penteiaUy' «eor9ed lipoit/ himn the 
wmi$iisitc^'apf\ytt&i the iGotnt \xyi\mQtipn, Ifhul eer- 
<^c«'M)fH]ft tobposniiupdii his aMtdmey m the A«ti«ii 
Kt^ ltf#i ^uay* lie 'good servke ; this / nuHoon • ist muie 
ti^fl< 'kni ' i^dftvii bf thei pkdbtiff t in equity, . irjbidi 
%ettM| tli0 niaterial fadfes stated < in. the biH, the hm^ 
4^^(6i£ ^ thei laetknij : and • that the depanest is ild^aed 
^^^^ht^icaitioV Biifdy proceed to the ^rial of rthe iactii^ii 
Uttfti^^hddefeiidaiit has^^ pat in his answer to thebiU^ 
)inA*^Mlt'to>elqMiOts-aDd heheves that disqloaiires 'wiU 
^h^Ma b^'dne answer,; which will he material to>'hiB 
^Belktmiik} dtoiiacdon^ and will enable him to malae 
a good defence thereto ; or, if the fact be so, to the 
kmmi^^i^igntailj-vtdumnQ the damages to be i«co- 
*W9A ^ lhe.adlioii) swid that the defendant hres^ or 
i(b^>lii/*^lni'tkeiplai]rti;ff beheves^ oui of the jiuri^dio- 
^to^ the^Ckiiirt, ; naming the plaoe whore the rde- 
<^ndiii]ll^i)5,(0i^i8 supposed to he. On this affidayit.an 
Ift^t^ Mil I be' tta^& that seirioe upon the ^ittocnfi^ 
^l^l>%i^ good fl^rrioe. The subpisna is then^s^iiTi^d 
'1i^'i^& «U;toifDe^, and the proceedings iaffe..tbep 
'^c^^evftsd by the same rules as where ibfi> timdo^ik 

M'lK^i the eonnnen. ii^miction (if obtained/ uiM d9- 
^fUtioii) does not stay the tnal of an, tMifmh ^nt 

only executdon, it will constsntly hap|)et)i;«i .Ql^sos 
>^h£M%ithe ohject of the bill is to obtuof.a d)9C0trery 
^%y'ttx6 dej^dant's answer^ of facts to bei us^Aa^a 
^wfenoe to the action, that it is not siii&aie|||^>-,tio 
'^Ue ihepladntiif to obtain that object^ asi.the trial 

tif the* cause would take place before thei defetidas^t^s 
''dtbe"far putting in his answer .expired*., In.,G(UQh 
*iias^s< a separate apphoation must be msdeirto, the 
'ikiitffs tb intend the eonbinon liijniiiotiQn>,t0f^^rtbe 
^ttialf'Ofthe' cause!, till the ^efendntftrhss.tpUt ini^hfs 
' 'kttw«i)?i< J J ' This application < is >mad^; a£ber natiee • i^f 
'^otioB^^mplm an affidavit of : the J pkintiiff, . th^, ,k^ 

cannot safely pnsqeedto the •trialio£.th6i8i9tii^ Wtil 

thfe^d^ifeiidsb^'abail horfr put in hi$..answeir'tqi the 
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biU, ^4,that L^ eyajectp,an^.t]|elie?f« ^batj^f^^JMjfwf,'^ 
of the detlftndant wut CQ^taiII|l, 4is<a)o^iu*^>'ax^h4^jj 
coYeiy of faet9 m»|:erial to his defenci^. y(hi/iih ^^^^ 
ther wiiti the other evidence to-be adduced ^Pr^h^i; 
trial of the action, will enable the pfaintifP to <pyi^i; 
a good defence thereto* The notice .of m^op^MfofVK 
this extended injunction n^ay be- given in^i^diiij(^V(n 
after the order for the common injunction hi^.|[^fi^f{ 
obtained^ and the defendant cannot use- affid^tS)|t^,| 
show cause against the motion ; but if he .x^'ti4lp?({ i 
from the plaintiff's own bill, that it i^ .elpar t^ ip^.j 
discovery can be elicited thereby, which. iCaPf.M^^^iH^n 
terial to the defence of the action, .be mf^ 4priW» 
and if that is clearly made out, the e^ti9nd^fmi4^%Tit 
tion will not be granted. ..(.., \.,,,,, ^.j, 

If the defendimt, after having appearody .obtg^ jy^i^t 
order to refer the plaintiff's bill for scondalnrt^n?^,- 
pertinence, the common injunction cannot be Obtained' • 
till the Master has made his report, finding :th? bill . 
not scandalous or impertinent, or, if otherwise^, i^^i 
the scandalous or impertinent matter is expnng«$»i, 
If a defendant put in an answer, which is insufficii^n^* •. 
the plaintiff must immediately file exceptions .to ii^,.. 
and must refer them to the Master, and obtain. ^4< > ! 
file his report, finding the answer insufficieni;, bMbr^f , 
hci can obtain the common injunction ; and if. thet d 
defendant contrives to put in his further answer.!, 
before the motion is made, the motion would be,.> 
irregular* Sometimes a defendant resorts to ««« 
reference for scandal or impertinence, or an inauffi*... 
ci^nt answer, for the purpose of delay ; but whoi^ . 
thp result shows that he was not justified in taking .^ 
these steps, he will seldom obtain any advantage ,-. 
from ih^n. .. ,..- 

When the defendant has. put in a sufficient answer .: 
to the bill, he may move to have the injunction diarr i ) 
solved, and the plaintiff may show cause against: this.;^.,! 
on tjiis motion no affidavits are used, but the mattev^n 
is ar^ed upon the bill and answer, and th^.Qo]i^r(;..|, 
either dissqlv^s the ifljwcti[on,.,^r QOfttmu^jjIl tillm.,; 



"W*" 1^ ■ dijne'tti the coiisldertttibn of injunctions , 
foc'irtttr pnt^frtSeS than'W !ttky proctediriga aflaw,' 
aitt^'t&eSe are ^ats specikl injun<:tion3, and are 
Belied tbt^'bn Intrtioil, dther befbW ' the appearance 
of'i«te*er flf ttte 'defendMit^ or aftfer he has piit in 
hM'^ttisl^; in the ftniner ca^ the motion ia always 
iriMtf'Upon Affidavits, aometllQes without notice to 
iM'Sler^dant, sometimes after notice ; in the latter 
can aS4xyk after notice, and, as a general rule, never 
uplWi^dM^A. 

■WhCTfc aa'&junction is applied for before answer, 
tlif^4!SMa.TitS'in sapportof the application must veri^ 
the material facts stated in the bill, and state suc^ 
iat'a'M^'tilftjBfiowthe Importance of the injunction 
issUifag'imm^dlfctel^l they must not be sworn uutil 
tife'ftiB ia actually filed, for until then there is no , 
catoe iH Cottrt, and lihe country solicitor should be 
vefj^'fJarticulBr in stating the title of the cause cor- 
rerth*,' fbt a tnisfake in this respect would he fatal ; 
KoiTt is in gWieral adrisable, and always the safest',. 
Tnotte,' to submit the drafts of the affidavits to counsel 
{(^ tas 'perusal and approval. The application for , 
the injunction may be made immediate^ the bill' is 
filed, md, as before obseired, either npon notice o/, 
the motion being given to the defendant, or without ' 
suA notice : and if the motion be made upon notice," 
sad the defendant have not appeared, at [ 

must first be made to the Osnrt for li ' ' 

<uch Dodce, and it must he stated in thi 
Wh leave has been obtained. It is onl 
eitreme ni^ency, and where the injury ' , 

tesidt from the act to be enjoined ^ains 
bedone immediately, and if done Witlt>e 
that the Court will grant the injunction '' 
has not been given of the motion ;' and i 
role, that an mjunction cannot he obtaii 
ilefendant has appeared, without notice o 
having been given, thongh under pen 



not^a of the motion^ either /fsoml^b^ p]«8itiffi'ft>9Qlini 
oitorvrqr from fmjmf&dmt^ sffmcQy i»mm wpp9i9m 
upoait^aB^ the Cpurt nfUleither i^rfvse.tbd injvadtilNi^ 
or> a<x$ordingito the urgency^of (the^^^aae, a)idiQth^?)di«t) 
Gumatloiceay wi]leiiiheF.gr«at ttjOrlgi^^ tfae.defenijbwli^ 
kaye^to file affidftvita in aiLs)ii^er> tkoiighi firh^rf^ihb/i^t 
able to file his affidavits before the mcMniockieQtmefs^^^c; 
he- does not require m^h kare .foefar6)idQiAg7£o. 
Where, a defendant had obteinedkaT^e/tOfifiteKftfl^rf 
davits^ butj instead of diokig dO) put ia his an^i^r^ 
^e Court permitted the plaintUf,. cmiarsurf) ^'ttim 
general rule^ to treat the answ^ in thei]iighjt^ffln[ 
affidarit, and to file affidayitsiii,repl|rito id.* ^:IitiQa3Q9i 
where the defendant has filed affida^ita itti^m^weii) 
the plaintiff may, if necessary, file affidavits: ki tefikji] 
and the motion is then made and disposodjC^, mpim^ 
the merits, by the injunction being eitbiei;:grantie)i^>oi^ 
Infused. It must, however, be understood, that «visii{ 
after notice, the Court will not grant it m^M^iorn fwf»^ 
injunction before answer, unless the caae: be oneiof 
some urgency ; but where it sees that no incon^eamnei^ 
or injury of any consequence can happen i«( th^ 
mmii> tim^ will leave the plaintiff to apply after; (tb^. 
eoming in of the defendant's answer. ' . , •..•.', 

When the motion for an injunction is made .a^ft^ 
answer,, it. is a general rule that it is not to beima^fi 
on affidavits^ but on the facts appearing on thj3 baU 
and answer.; one exception which has been mafdcr to 
this arule has been already stated, but there are oth^a^ 
Where the defendant, by his answer, has neiltor,^. 
m&tt^d J^T /denied facts alleged in the bill, thorp^iun-t 
tiff .mjB^y use affidavits of the truth of those faots, .bwft 
hfi puwt .nplf-by his affidavits controvert any-of tbf( 
i^fiifi staled' in; the defendant's answer. And wbfdTQ 
the ajijt .fiOMght-tobcrrestrained by the iiyupctfi»4$ 
krepaffabk yra^te^ or of that myliur^ or aoalog^oi^ if«i 
^, in that. ease, also affidavits; »i^ay<be >ji«9f4 b^rth^ 
plamtiff>.#nd JA this i»sta»fie thi|y>.fpaydtcqnt?o?wlfe' 



fb^/flis^jhijttsrictim^ atft^ an^er^ Wiiccotmt is ilmys; 

A^'Df ^aitenti ot* '<Mpyii|^; "durecfed td be takenf'^ 
an^'^m'^ibe latter dsise, an action is usUafiy directed' 
tcfhehkm^ht to estilbKsh the right, aud if tbe m^-- 
jUHctedil benr^fbsfedybut an actidn directed^ tl>e>de^ 
fbhdriiiri8ialwtty& directed' to keep on aoeouat of tbe 
sid€s^4iod>i»Pdffitk'' •"•"•■ 

oWlsi«»''tb0 Coifrt ihtm prcniouticed an order fbr an 
B^dtilnvV^erei thentwitter is urgent, tb'e plaiiltiffN 
stiM^jt5» (as fiK^me little dday may take pkce in ob^ 
ti&ing t%^&'Mtt^ x)fi injunction itself) should serve the 
plfrdite 4»^:i.whMl it k'to 'be directed with a notice 
iii)«Mteitiig tliiatth^ iajtrftetion has been granted, and 
that^Hi^iU^be^isealdl and-serred as soon as it can be 
pi^^ t&rcliiigtiM^ offices ; or if the minutes of the 
(ft^, 'l^^fted by the Registrar, can be obtained, 
tf'eo^Cif tltfem should • be personally served on each 
|fldty,^IM4d'l^e original at the same time shown; if 
dthl»i(]^^th^^ steps be taken, the defendant, or the 
^erldOU oi" persons enjoined, is bound by it, provided 
iSdf'fetee^is lost' in obtaining and serving the (njuno* 
ti<fe i!«6elf.» • When the writ of injunction is obttiitted; 
»ihpf^b£ ii must be served personally on each party 
enjoined, and the original must at the sttme time be 
S66'i^ * and where the injuction i» to stay proceed- 
iiigB at law, the attorney for the plaintiff at law, and 
fe' Lb^d^ agent, should always be serVed. ' 

"Whetfe* a spedal injunction has been obtained be*- 
^fie answer, trithout the defendant having had an 
oJ)j!>ortAnity of filirfg affidavits in answer to those of 
tniJ-plaintiff, and it is important to the ^fendant td 
MVe the injunction dissolved,' and if he coflcdves he 
hais good gtound for b motibn ibr thafl purjwwef^ he 
ia«y give notice of such motion, and pfepate «rid 
filef affidavits in Support thereof j thes*- ' Affidavits art/ 
in answer to those -filed by the plaintiff oft mcniag 
M thti ittjtmctibn; a&id may b^-repli^d to inthe u&ua! 
i^y, 'aild' th^i'tiiotimi when- made cotti0s''to aM»'i« 
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disipiosed of^oil its ixteriCs/aild t%!e injonctit^n lis t^itte 
<jontiiwied or cKssolved. If ^he tootion to 'di^ijlia^ 
the injtinctioki in stidl a case be ailet ansn^f/tli^ 
tnotibn is heard and disposed of upon the same' ma^ 
teriats, and imder the same rules, as the motioii'^ 
an injunctiott aftei^ answer. It is not netessai^''te 
serve the order dissolving the injmiction. " '^" 

If a party disobey ah mjonetion, the tem^dy ^% 
application to tibe Court, supported *byprop^ km- 
^n% to have him eommitted to the 'Quefen*']^ PA^ 
ibr contempt. The affidavits in such' case nfid^t 
a personal service of the injunction, and pfrodtrdtj 
at the same time, of the original ; (u!^e§§ the- &/61A 
have substituted some other modef of serv56e,"iAd^ 
that case, if personal service cmmX U 8lioU;>%- 
vice according to the mode snbstituted'nitist^p^i^i) 
also that the defendant has disobey^ the injimS^lSc^iiH 
and the particular act of disobedie^lce, aiifl %h'6 d^- 
cfamstraces attending it, must also be stated: " *^ ^* 

'When the legal estate in mortgaged premiii^i^'^bib 
'beeome absolute in the mortgagee, by non-^ai^iu^t 
'Of the mortgage-money at the time 8tipuiat6a*bjr'rafe 
deed, he is enntled to possession of the premisei^ (ii^, 
and, if it be withheld, may obtain it by htihffxSg 
ebi e}e<itment ; and when he has so obtained' the pos- 
fifession, and even before, he is, at law, to all intents 
and purposes, the legal owner of the estate ; buf the 
mortgagor, or his representative, still has \vhat is 
csSkid the equity of redemption, which is a right tb 
'^btam bade the estate on paying the mortgagee the 
jMitipal and interest due to him, and all costs and 
'pi'opei' ^expenses which he may have incurred ; tWs 
tight, however, is not recognised at law as betwecJn 
'^he partiesj aftd ' tjaii only be enforced in a Cburt of 
"JB^dtyby filing a bill for the purpose, which is 

■ - ■ ■ — . ■ . — f — 

\t) A- ,...,'.•• . . ' . . ■■ . 

/ 1> ifO '^^^^ ^ ^. ^HPupst the mo^g«g9r, the mortg^^e ca]^{Qt 
of course turn out a tenant who holds under a lease piademior 
' ^6 the inoHgage, but he may distrain on [such a tenant if lie 1^ 
»i)fot'l)aj^hlm the rent, Hkou^ he refhsfe to atten; ' -""^ • '^ 



f9,ljl^ ft V^itp.xed|B^t;5 l)^t .^ .Qpiurt. of, "ISquiiy «v^n 
9a^^.eofpr»e this Qgljittif the mx^rigagee Aud thos^ 
fiam\i^ i;^i(W Hmi hn^e l^en, suffered to leaiain m 
t^ im^turbed possession of the esti^te for twei^ty 
^fjsirs. bcifore the biU to redeem i£t filed, unless Uie 
xaor(^|gpr.x)r the peison claJauing through hiuii have 
an a^owledgmept in wtiog signed by the mnrt- 
g9gee»fOr.;9onie one ck^mii^ under him, of the title 
(^jfigl^t ojt redemption, the benefit oi£ which is sought 
to^lie pbf^ained by ];Qeans of. the bill, and such an 
a^G^^^g^ent will itself be of na effect, unless the 
1{jfp([,t^f^j^4^em be filed, within twenty years from the 
t)pe)i;^,{^a9.giYeiL;.9uch an acknowledgment given 
)^\jfjxe.^Qi,sf^exBi mortgagees, or persons claiming 
ui^er ;9^ ^prtgage^ will only affect the equity of re- 
de^imption^^so fiur aa regarcU the share of the person 
giT^ it; but such an acknowledgment given by 
a mortgagee, or person claiming under him, to one 
of several mortgagors, or persons claiming under 
a. mortgagor, will be as effectual as if given to the 
whole of them, and will affect the whole estate or 
4uu*e thereof in the possession of such mortgagee or 
person claiming under him — (3 & 4 Will. IV. o. 27^ 
8. ,28.) 

, The mortgagee may not, however, be content to 
hold the estate subject to the equity of redemption, 
and, in that case he may (as soon as hia legale xwter/^^t 
Jbas become absolute, and whether he have obtained 
possession or not) file a bill in equity, the objeett of 
whidh is to obtain either his principal, iatere^^ aod 
posts, or to bar and destroy altogether the mo^ 
gagor's equity o£ redemption, so that he ijaay eitbu^r 
seU ihe estate, or hold it without being sui^t<tD he 
divested of it by the mortgagor afterwards offeiing 
to pay, him his principal, int^eres^ and coats i^i^,|bitl 
for this purpose is called a bill of foreclosure. If 
the mortgagee have no desire to retain possession of 
tb^ estate; but reqtdre to have' -his ttioiiey; he ^y 
(in' certain <^ses, as where it is a mortgage of.^i'e* 
version, or,, j(^f^; 4c&i^dant is, aa^ infiint, and .^Qme 



rubers)' 'file ii'bitt'fpvayingttbftt tbiiiijuylfitmiiyicb^ 

hk paid fSROit of tbe purohalse-nMiie^J iln^iMtihi tk& 
mfay^ihedone in all cases. ' ■ > i.. rijuu -irl 

. In a b^ of foreclosure thb mioriigagorikhotlldlbe 
called xHpon to set forth anyMpriii(iyi<or-'Stibse^[dei£t 
tBOTtgtiges^ for if tbere am Miv '^o^'mop|^Bltt0)tt 
they must foe made paarties, wda >ikie^^)mktm m^ 
oiBei) to redeem tlieir mortgages, cmd *if> ttiefe W-^iSf^ 
sttbaeqneiit mortgagees,, thieyalsot mtisit b^^iideepert 
ties, JOT >oi}iermse thef mtif>9iftB^^ 
tiiongh the morl^agor be fomolosed.* > • * )<r* ivy-jmRni 
The proceedings on a hISl of forecl^ui«i:iiEu^;i|lit 
same as in ordinary eases,^till^ after it^e^d^tnfdmi 
has put in his answer ; and if by^his^ahs^er bdidnies 
not admit the plaikiti^P's r^ttb lbr^elobe,t>lftieif4«^ 
eeedings are still the same as in''ordiiii(f^^tetel^f4l& 
the hearing, when the decree is* made. '•iBul'>lf %li^ 
defendant by his answer admit* the 'plaQitKl^^snfit' 
to foreclose, and if the foreclosure be 'i^'(iixA^](A^ct 
of the biH, tb^e is no oecasidn t6:(setidmKi'>%lif 
cause for bearing ; but on ^oial motiott'cwijp^tititdtt 
any order may- be obtained to the same effe^ftiAa'tlit 
decree would be if made on the hearing* Tiiisbnimi 
JBowever^ can only be obtained on thei applkilatiott^<$f 
the defeiidBntj who usually makes it ig^ ovder>iDy>iiLv% 
expense, where he is desirous to redeemi ■ ' rvn'tnA . ) 
The order or decs'ee (as the case- may bi^)idfredi(l 
« reference to the Master to tal(e «h fteoott|fl ^ 
prindpal and interest due on the mortgage^! (ind'-^lto 
tasc the mortgagee's costs; and directs thtttiif tli^ 
tome ane paid by the mortgagor at such tittie^'iaidl 
place as the Master may fix, the mortgagee istb v^ 
oonYey<the>pi»mise»( but orders,' that in d^j^lt^of 
payment lat'.susb time- and place, the mK)itg8gortW 
absdute3iy:£bmolo8ed ^roni ^11 :equity of redei»piiott 
in.<t]^e:i»drtgagbdipreifnise8. Tibia is tthe) decr^e^i^^ 
ovder made ttd^se i the < mortgagee has'neveit ? bbeil> tft 
possession of the premises ; but if he is in pesses- 
eiou) of tbei% the decnee or -ordsiri eontoittB't a tid&'ee) 



4ioivto dv9(JM(aail^r to < take aoieccouiKt of'theoreiitB 
taA ^pff^ti i9£ tW' mortgageid premises ^<^eipe(l bj 
^ piml^^i,0T l^)<«aiy^otltc(r persota «r perdOBQ \^ 
his order or for his use, op iwbich he, withcnt / hiB 
iiilfjllfrdl^aiilt^ mighit have reo^^fd thereout ; > and 
ordfpajfitbati.whaij.i^hall'be fonnd due, on 8u<th ato 
D$q9)^of)drent8i «id' profits, be ^ducted out of what 
fk^ ftoijfiM;^ Axe • to the plaintiff for principal, ioh 
Hses^i iu>diCQstSy.as before mentioiied. .Tiiis dirte- 
tim{,i&t.ijw31i be lobtdrred, petects the mortgaginr 
ftp]»i;ail^>iv#f«d/'imsinaiia^enie!Qt or neglect in thfe 
management of the «fitate> during the time the mort- 
glge^ifanftirbe^fin possession. If the mortgagee 
hflilt$ri«^endi^ lany: sums -of money on the estate in 
79plli^{ ftml lasting/ improvementSj ciu% should be 
^fi^i{iio tliaf^rtai direction hoL the decree for the 
Ikb^^B'to/bieiiitthlibQrt^r to allow for them in. taking 
Ae '^t9Cfolfnt;'jfori!Otherwi86 he will not do so, and 
^tfnjo'VRgage^ iwill be without remedy as to them. 
ijj^ipi^rsutHioe of this, decree, or order, the Master 
f^ccMsfjto-make tibe inquiries directed, and by his 
n^Miftcdiireotofthe annonot he fiotds to-be due to the 
id^Wffi'/llo faet'pmd to him on a particular day» 
i^lvbiohiii'i^ws^S'sis months from the date of his re* 
'porlb^)i(hefc^peB the. hoiurs of eleven and twelve, at 
9/^a^ieiiiiIar place (always the Rolls' Chapel, in 
Chancery Lane^ London). In fetding-wfaat is due^ 
tb&. Afiaster 'calculates the interest up to the day he 
SQ appoints for payment. The Master's report is 
tkelii {filed mid confirmed in the* usual' way, which 
ih^ 1 plaintiff's London agent takes the proper 
UlepsitOtdQi Onithe day and at th^ place appoiikted 
b^ the- Master • in his report, the fdaintiff^ or some 
tme'daly aut^onted by him by power. of attorney (a)> 
(diQif^Cflatand one ofih^s prmeipid devks i«rei usually 
oatn^ withia joint and.severad powdry»)iatteiikds!iroiB 
fleven^ttk tmelve o'dl6ck, asspeoifibd: in >'tlie> report; 
mil 4{\ the/ money is> jnot 'paid,* on an laffidaivdt of* t at* 

lV)f>P^)(% tl' — fl — ^fii — ^ — \*T*i .t< < >.iii I il l .ni l i ll ,,iit •, » >- \ >*> » i u 

(s)^bea feniDdfiacicbifbwftrttf MtcotiBy in Apj^endijt, iect.< Ifr. 
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iiimiiiii tifti^' unahpii^nneiit of tttte Dito: 
diere W a- fOiNir^ «Mon»ey lof its due 
aad aa-^ffidiirk by the mortgi^ee himself iliiii ttj 
mon^ stUI TettMteBneHipeid, the plamtifir is entijQe^ 
m a motion of oourse^ to «n order that the defeoAMit 
do froKi thenMforth stand absolutely biurred^ ^ 
baifed, and foreelosed of and from all right, t3ii[, 
suit, and^fokyoi^ redemption ofy m, or to th^ ttiort- 
gaged premises. 

If the defendmit, however, be desirons to psy tlrik 
p]aiiitiff> and so safe his eqni^ of rf^demption flditt 
bfling ittmediately foredosc^, but be not able to cA- 
tain the money in time, he may, upon a propisr «id- 
davit of &ets, move the Court to enlarge trie tmidAr 
payment ; and where the Court sees a reasonable 
ground for it, the time will be enlarged fbr 4< 
months longer. This order for the enlargement of 
the time must, however, be applied for, and tA- 
tained, and served, before the day appointed W Ae 
•Master's r^Murt has arrived ; and when this order % 
sade, it is re£»*red to the Master to calculate ^ 
anbecNfuent interest, and ascertain tlie subseqam 
easts, which must fdso in that case be paid. £^*^ 
defendant find, that at the expiration of the secoda 
MX. mottths he will not be in a situation to pay, ffe 
may, in like manner, on sufficient grounds, obtain an 
^ntaagcsneiiik of the time for three months more^: 
but .ttiiB is wnally peremptory ; though ^ere hin% 
4een cases where the property was of much greater 
nalua iksKBt the mortgage-money, and there has be6n 
mbond fiie intanlito and a real prospect of raishift 
a^'^Mmsfi ill wU^ch the Court has granted a tfa|ra 
imik evisn »^arfli order to enlai^ the time. It mt^ 
b^ ^j ui d c r sfo d^ however, that these indulgences wit 
bf'no^msMis.lmiittMS'of ^sourse, but are omy granttidl 
on the Court beinff satisfied that proper grotttids 
aaiat'^^rthMh. 9 the nioaey be not ulronafeljf 
paid ^thki'^M time seipnhtted by the last order^^ 
Ofdar l^-#nr6(Aoae is nrade as before, and tfhe nuAt^ 
gdg ii SJ tiiifc ■iiaMa"tiba-€Staie ab»Aiitely Jts his* own. 



^jpo^^niew th^WaBbMiiMBt iiiaindmiiMrB. 
Q^' mi^es to the 8uit» whaare not in that eaas boimd 
tgrthe decree against themartgayiri Imt HOty file 
i^lfll agidnst the first mortgngee to redeem. Where 
tjbe fiirst mortgagee^ howeyer^ ha» notiee of a mbse- 

Kt ijacambraace, he usiially files his bill of font- 
ir^ as well against the subsequent aaortgagee as 
against die mortgagor, and in that case ibe deeree 
apdc^ort give the subsequent mortgagee six months 
tojmem; and if he do not, he is foreclosed^ and 
|kc decree for such foredosure refers it back to the 
Ij^i^r to con^te subsequent interest, and tax sub- 

SIKSWt costs* and make a subsequent report; and 
Ij^cnrtgagor has three months id^r this report to '' 
filttem ; and in default he is foreclosed also, and 
li» estate is th^i absolute in the first mortgagee. 

H havf&ver^ the aeocaid mortgagee do redeem, it is 
nferied to the Master to take an account of principal 
Whitereat due to him, and tax him his costs, and 
teeompute interest on what he has paid to the ^aiii- 
^ the first mortgagee, for his principal, interest, 
' eosts ; and the mortgagor has three months ^m 
dUte of the Master's report to redeem from the 
ficmi mcnigagee, ; and in default of his so doing, he 
IS foreclosed, and the estate becomes absolute in the 
s^nd mortgagee. A second or subsequent moct^ 
fiigee may file a bill against the first and subseqiWBt 
iQQrtgagees and the mortgagor ; the object of which 
is to redeem the prior mortgages and foreclose the 
subsequent ones, and also, the mortgagor ; and in this 
(base, though the orders made and the pn^eeedings 
taken are a little more o(Ha[^)liaated thaa the laa^ 
they are the same in substance^ and can easily bt 
comprehended from what has been said* without en« 
t«rii^ into them m detail. 

I^. the. case of mortgagors or tiieir aspnesoitatives 
b^ing ii^aQt^j married wommiy &G. though by 4h« 
d^ce Qc order a day is given to ahiiv eauae, j^ftw 
cQVoifif^ 9f age, , 4iiieoT«rtu]H^« &c^.thia dioiB ntt ei^^ 
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the infant, &c. to redeem. It ovlj gives them an 
opportmiity of avoiding the decree, by showing, if 
they can, that it was erroneously made. 

If the mortgagee file a bill for a sale, instead of a 
bill of foreclosure, the cause proceeds to a hearing in 
the usual manner, and a sale is directed by the de- 
cree ; and it is referred to the Master to ascertain the 
amount of the principal, interest, and costs of the 
mortgagee. The sale is conducted in the Master*» 
office in the usual way, and after the mortgagee is 
paid, the balance of the purchase-money, if any, is 
ordered to be paid to the mortgagor. Where the 
mortgagor is desirous of not parting with the estate^ 
and has reason to beheve he can raise the money to 
pay off the mortgagee, he may generally obtain an 
order to postpone the sale. 

Where the equity of redemption has not been fore- 
closed, nor lost through lapse of time, the mortgagor, 
or his representative, or any person who has acquired 
his interest, may file a bill to redeem the mortgaged 
premises. In this case, the proceedings go on to the 
decree in the usual manner, and the decree and pro- 
ceedings under it are similar to those on a bill of fore* 
closure. The Master takes the accounts, and by his 
report fixes a day for payment ; and on payment the 
mortgagee reconveys the property ; but if payment 
be not made by the day specified in the report, the 
bill will be dismissed on a motion for that purpose ; 
and the Court cannot enlarge the time for payment 
on a bill to redeem, as it does on a bill of foreclosure. 
Where the bill is so dismissed because the money 
was not paid at the time appointed, the dismissal of 
the bill has the same effect as a foreclosure ; but it is 
otherwise where the bill is dismissed before the de« 
cree for want of prosecution. 

It may be proper to mention, that there is one case 
where the legislature has thought proper to take 
from the mortgagor the equity of redemption, and to 
give the mortgagee an absolute estate in the land, and 
that is where the former is guilty of a fraud upon the 
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latter, in concealing prior incumbrances. — (Stat. 4 & 
5 W. & M. c. 16.) 

While on this subject, it may be useful to say a 
few words about what is called tacking one mortgage 
to another ; and to illustrate it, we will suppose A. to 
have a first mortgage on an estate for 1000/., that B. 
has a second mortgage on the same estate for 1000/., 
and that A. has a third mortgage on the same estate 
for 500/. ; we must also suppose that A. has the 
legal estate in the property, and that at the time of 
advancing the 500/. he had no notice of the mortgage 
to B. Then suppose A. to file a bill of foreclosure 
against B. and the mortgagor. In this case, as before 
explained, the decree will give B. a day to redeem ; 
but B. in order to redeem, must not only pay off 
A.*s first mortgage, but he must pay off A.'s mort- 
gage for 500/., though it be subsequent to his ovm ; 
the result is, that A.*s mortgage for 500/., though a 
third mortgage, takes precedence of the second; 
and supposing the estate to be worth no more than 
1500/., and as much beyond as will pay A.'s costs, 
A. win take the whole, and both his mortgages 
will be satisfied, while B., the second mortgagee, 
will get nothing. It must be observed here, that 
if A. had not the legal estate, or if, at the time of 
advancing the 500/., he had notice of B.'s mortgage, 
that mortgage being the second, would be preferred 
to A.'s mortgage for 500/., which is the third. 

Again: suppose C. to have a first mortgage for 
1000/., and D. to have a subsequent mortgage for 
1000/., both on the same property ; and that D., at 
the time of advancing his money, had no notice of 
C.'s mortgage ; suppose that there is an outstanding 
term in the estate, so that neither C. nor D. has the 
legal estate ; suppose that D. receives information of 
C.'s prior mortgage, and then discovers the outstand- 
ing term, and procures it to be assigned to himself: 
by this means he vfill obtain a priority for his own 
mortgage over that of C, who in that case must be 
the sufferer, if the estate is insufficient to satisfy both 

E 2 



C/» mortgage woitldbinre a preference, notmih^tm^ 
ing D/a. obtaining t)i.e U^til ^estatei if D.5 a^ il^e tjflpe 
of advancing bia nMwey was aware or had notioe ji^ 
C.'a prior naortg«ge> as in.no case am a party tack 9 
anhseqnent nooprtgage to a prior, to the prejudice of 
an intermediate mortgage^j where at the time of his 
subaeqn^nt mof^gage h^ had notice of the iQter?(ff^p|ng 
one ; but in the case we have put, it . does n/o^ frfect 
D.'s right that he had notice of C.'s mortgagelb^^fff^ 
obtaining the assignment of the term, proy^di^,^ 
bad no notice of it at the time of ^tdyanci^g ^i|^ 
mpney ; and it was quite as con^tent to C!.,ii»tp,]E|^ 
to obtain the assignment of the term, only p. <^t|Kp^ 
the advantage by his greater diligence in findimg Ojij^ 
the term, and procuring the assignment of it. m „. 

Again: suppose A. to have a first mortgage fyr 
1000/., B. a second mortgage for 1000/., and C.-,a 
third mortgage for 1000/. ; that A., the first moi;t- 
gagee, has the legal estate in him, and that €., at ti^ 
time of advancing his money, had no notice of B'^ 
mortgage ; then suppose B. to file a bill against J^, 
and C., with a view to redeem A. and foreclose Q^ 
in this case, if C. pay off A.'s mortgage, and, take aa 
assignment or conveyance of it from him, C. having 
now the legal estate and the first mortgage, majT 
taf k, his third nuNrtgage to the first, to the postpoQ^ 
in0nt of B.'s second mortgage. In this case it ia ijo 
he observed, that B. could not be thus dealt with,vif 
Cv, at the time of taking the third mortgage, had b^ 
QMitti^e of the mortgage to B. It should, howeveiCr 
b#iOib$erved, that in order to entitle C. to this advim- 
(tage^ he must have paid off A. and obtained t^ 
^^f^m^n^ or conveyance from him before B. /o^ 
tuinajai decree in. his suit; for after such decree,,. Q. 
j^n-jtlQ liMJgfBsv take advantage of a purchase of 4^.^ 
moiigjiigei ($0 as tOigive C.'s third mortgage a priwljr 
^Q^r^,^^9 3ecpnd» A third mortgagee js^ thiia sa?^ 
bjgtisfjf by obtaining a priorily. to a secflfldi, hy,pfi^ffig 
off the first mortgagee, although no suit be penchng. 

This will be sufficient to give a general idea of the 



bf tl^l^^tate. -But if'is, n^^aMo^^ wfaei^ tbe 
%imc!qi)fht! moi'Cga^ ttav«ihe«>d Id^ ^ttMb^ "mth It 
fa^^tifcdjg^iof -die plrbf ! iboftgage;^ >ft«^< ifl thftt cinse 
li& '^gy wei^e c^n, amd be* ^«^ tbe - ttiM^ttg^ iidtb 
W^^i^^vH^ci'tbM anotbief hkd a ^F6f(bretice to ban. 
^ ^ 'l^c^^WH in Cbanoeiy; "io^wbirfi ftm ans^iw » re^ 
^MMir;^^'dfa6 sebi^, b( bill 6f di^vetjr i 'bttttbat 
'Mii^>U'tltt]^j[' (!b]!^d si bin 6f dkcovefir, i» not filed 

t^Ue'^^^iifosb'of'y^ teif refill' from* tbe 

. *r%f Eqiii!j','biaje ttiertly ft*i a discovety of'fkcts 
1ii9A&.tl44ttbwM^ ^JP ibe^tber pattj, or of deeds 
WnS^ah^, bi* ot&er tilii^gi^ iii Ms cnsitody or power ; 
and tbe BiteoV^tt i^- ta^rst: ^equetttly myttffit to eikable 
19^ 'HiH^'^dM^ or resist m a<$tion 

^ UwO^ii^'by'Uinf-fl^iulbjdt' tbe partf fitm wbfm 
IS^'^diidikm tsr rcfqidred, or against bim by' tbat 
"'^' '%'t4e^€8itto>of likw baftfeg no means of brbig^ 
U}'*JS^ tbb^ 'laets' >«rbieb a«e <Mly iritliin»tbe 
l^MeS^^^tbe'^arties'lto tbei afeeions <befo¥€^>t&«{a ; 
^^^'^'^Wfbri;' ' tbe'' party seeidnjg tbfe liHiMxiveH' ^ 
W^kti'T^a^r^'td thh ^roee^^g,Mi& ordei^x&k 
^iW; W Wkle' bi^ ttdVeHsary a mmea^ fol< bitti^''^ 
W(bn li^'&li^'ObtMilied bis an^e^ to tlM^Ml i^ ^dHof^ 

afi^hbMk^ niad'H against b^^tbe «riai<«f^tbe 
bi} at^hvr: > l^s biM ean oiAv be- filed hi M^ 
^rc^di^'^itbi^ eonMneneed o^ intended terlW sd, 
^^'iaiSe 'billr mnsl! c6ntaiix a ^tatecnen«'6f»tb^:prd. 
^Mffibgi, ^f of tbe intention t^eontoienee^bem'^iMd 
1l%^tbb piriy pr^^'tbe-diM^hr^Jialthid ddfen«|L. 

^ flrdeeedibgs ait law<'tm''^iii^i^ntlaiAiitti'm% 
Uas^^ bili'anstf^,>dt «iQ'^erif(ii«b^'(tir^i^io0itlib 
"t^r^', ftifd' Chtel clrcnniMli{^i«iefd''nndJ^ Wt^ tliei^ilKi- 
jliMildil* iHr'ttfi^'^'^t^ 1bfe\yii«akiedi ttAd>fis»^an- 
Hiiii of 'M>ttMi^4^blM« HbMi ^rea&f pobifedloMviii 
*^^H^hlUb|^V)^^ttiMotis ^ irasft-^ >^M0«4dit^^ia)e Iim'. 

lailiLu'jq Oil UUd oil .Ix'J'nfltij; /)'»: i;^ll<jri| .viit mH 'fto 
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Where a bill of disooyefy is filed^ the proceedings^ 
so far as they go, are carried on under the ordinaxj 
roles, (except where a defaidant at law requires an 
injunction,) but they do not go on after the defaidant 
has put in a sufficient answer, as there is no object 
to be obtained in canying them any further. MHien 
the defendant's answer is deemed sufficient, which it 
will be if the plaintiff do not except to it within six 
weeks after it is put in, he may obtain an order of 
course for the plaintiff to pay him his costs of the 
suit, which a plaintiff, in a suit for a discovery 
merely, is always ordered to do ; these costs are 
carried in and taxed in the usual manner, and if not 
paid, are recovered by writ of execution in the usual 
way. The costs of a bill of discovery, filed by way 
of cross-bill by a defendant in a Chancery smt, are 
costs in the original cailse, and, therefore, not neces- 
sarily to be paid by the party filing the cross-bill. 

Where a party is desirous of preserving the evi- 
dence of witnesses, touching a matter which cannot 
be immediately investigated in a Court of Law, or 
where he is likely to be deprived of the evidence of 
a material witness by his death, or departure firom 
the realm before the questions on which it will be 
material can be investigated, the course is, to file a 
bill inperpetuam rei memariam, or to perpetuate the 
testimony of witnesses. 

. It is material to be understood, that the testimony 
of witnesses, taken under this proceeding, can never 
be used against strangers to the suit, but only against 
those who are parties to it, and those who claim 
under such parties ; this depends upon the principle 
that a person is not to be affected by the evidence of 
witnesses whom he has had no opportunity of cross- 
examming; it must, therefore, be understood, that 
this proceeding can only be resorted to with a view 
to protect the party taking it ^m the claims of 
particular persons, and those claiming under them ; 
and not, as is often supposed, from the claims of 
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every one who may afterwards instittite any suit, or 
hmg any action respecting tlie sul]ject-matter em- 
braced in the bill to perpetnate testimony. 

This kind of suit proceeds precisely like any other, 
hj bill, answer, repHcation, and examination of wit- 
nesses, dther before the examiner or under a com- 
missicHi, which is returned in the usual manner ; but 
the depositions of the witnesses are never published 
until the occasion for using them arises, and the 
publication of them is never permitted, except m 
support of a suit or action, and then only in case 
the witness is dead, or from sickness or incapacity 
to travel, or being out of the realm, or other un- 
avoidable cause, cannot personally attend to be ex- 
amined, and the Court has refosed to allow the 
depositions to be pubUshed for the purpose of per- 
fecting the title to an estate, even where the witnesses 
were dead. 

The defendant may, if he choose, examine wit- 
nesses in support of his claim under the commission, 
and he will obtain irom this examination the same 
benefit as if he had filed a bill against the plaintiff to 
perpetuate testimony in his favour ; but if he does 
so he is not entitled to his costs of the suit ; if, how- 
ever, he do not, and do no more than cross-examine 
the plaintiff's witnesses, he is entitled to be paid his 
costs by the plaintiff. This kind of suit is never 
carried further than the examination of witnesses 
and the return of the depositions, and as no relief is 
prayed by the bill, the cause is never set down ; but 
tdiere tne defendant is entitled to costs, he may 
api^y for them by motion or petition immediately 
afler the commission is executed, upon an affidavit 
that he did not examine any witnesses ; the order is 
made as a matter of course, the bill of costs is made 
out and taxed, and the payment enforced in the usual 
manner. 

In all suits where any of the intended witnesses 
are above 70 years of age, or in such a state of 
health that it is improbable they will survive till th« 



umA time 'fbr- tlieir exan^nalkm^ wi orAer ttia^'B^ 
obtained^ upon an affidayit stating Bte fkctS;' fiit9 
in case of illness an nAcbitit hj the inediisdf' man 
who attends the witness, to examine the mtHi^ 
de bine ease even befbre answer, and a cdiiiibi^' 
sion for that purpose is then obtained in thV tisiittf 
way ; but if the witness survive so as to be al^te* W 
be examined at the usual time with the otheir wfl^ 
nesses, he must be so examined, and his formed ^1^^ 
posi^on is never pubHshed and goes for n<ytMa^( 
btkt if he die before that time, or have bedome 
such a state of mind or body as not to be At id 
examined, his deposition de bene esse is then' 
lished and made use of like the other depo8iti<!nls.'''''^ 
Where an estate is held in undivided sh^b^e^ h¥ 
two or more parties as coparceners, joM-tiittiti^ 
or tenants in common, and one of them is d^^sirotiW 
of having the estate divided, and of hdldih^'hi^ 
share in severaltv, he may file a bill with'that V^EiP 
jtfct, which is called a biU of partition. I^e xnethdA 
by which the Court proceeds is by directing projMT 
conveyances, and therefore it is essential duit atf 
pi^peir pitrtiesf to make such conveyances be btoiq^ 
before the Court either as plaintifBB or defendahtir, 
ai!iA f6r the same reason the legal, as well as Ukid 
e^[aitkb(le title, must be before the Court. TUA 
^phil^e^ding can never in any way confirm or f or t ify 
th^'tit)e of any of the parties as against strangetS 
tb'the suit,' for a partition under a decree of tltjt^ 
Cofrirt M Chancery never affects the rights of fliiy^ 
p<ttfies. • ' • 

i'The ptobeedings ih this kind of suit do not dSffet 
fioiii thbse iri an ordinary one up to the heating ; Mf 
th^l^4rin^, if the rights of the parties and the prt^^ 
pMliiohs ih tifhSch they are entitled, appear cleairatitA' 
ikCTbubteii^ It d^ee is made for the partition, and' ii 
lMibs?oid df pattitiotL is ordered to issue ; hut if 
thji^e 'IJe doubts on this subject, it is referred to the 
iMSit^' td'a^ceit^ such intt^ests and t^rtnf^rtioiis» 
«&d^6n Ki^ report Ihe tamt is heard mi fHHil&iPdliEl^ 



fjjllj^c^jifl^ini^ r> ... \, 

o^, wbpxp two are s^rud^ out hj iii^, other partj^ji i)^ 
tjb^^.usW way. Hbe parties ,ma,j^ however, «U 
9g;reff, to tw^ )com9u«9ioQjers ^ii^ whom they «U have 
c^^dem^, «iid,tbi3 will an^ve expanse. The dut^ 
Q^ tl^ qommissjjQAers is^ in the jSrst place, to ix- 
yndfi, ijk^ e9tate into the requisite partions as aacer- 
tajbdod. hy. the decree, and to enalue them to do $o. 
ij^j inay i^iLE^iuine witnesses as to value> &c^; when 
they have set out these portions» they proceed to 
allot them to the several parties, and where they 
1^ equal this is usually done hy lot. If from any 
circumstance the estate cannot he fairly divided, but 
the commissioners are obliged from circumstances 
to allot to one party a portion of greater value 
than that allotted to another party having a right 
to an equal share, the commissioners must ascertain 
the difference in value of the two portions, so that 
the Court may afterwards have the means of 
Mrmking up the deficiency of the less valuable portion, 
by ordering the party to whom the more valuable is 
aUotted to pay to the other a sum of mon^as com* 
peasadon for the deficiency ia value. The com- 
iDissioners make a return to the commission (to 
whidbi a plan is usually annexed), stating what they 
have done, the evidence they have taken ; and even 
the manner of their proceedings (in drawing lots,* 
for instance) ; this return is signed by the commis- 
aioners^ is annexed to the commission, and sealed up 
like an answer, and is usually sent to London by a 
miQSsenger in the same manner as an answer. Whexfi 
^e commission is returned the return ia confiqui^^ri 
and the cause is again set down for hean^,aT>4< 
on the hearing the decree is made for the.partk^ 
to convey the diflferent allotments as made jo^.M 
commiaaioners, and these conveyance? are. afH^r4/ 
ingiy prepared /and exj^cuted in the usual way ;.,th^Ji^^ 

e3 
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are settled by the Master^ if the parties differ abont 
them. 

If any party think that he has reason to complain 
of the conduct of the commissioners in making the 
allotments, the proper proceeding is by a motion to 
suppress the return. 

In this kind of suit no costs are given to eitber 
side prior to the commission, but the costs of issuing 
and executing the commission, and confirming the 
return, and of making out the title to the different 
parts of the estate, must be paid by the paities 
m proportion to the Tslue of their respedare in- 
terests, and there should be no costs of the subse- 
quent proceedings ; these general rules as to costs 
are, however, liable to variations, ^om circumstanoes 
of miscondtict or the like. 

Where two or more persons claim the same thii^ 
from a third, and he laying no claim to it himself is 
ignorant which of them has the right to it, and fears 
he may be prejudiced by their proceeding against 
him to recover it, he may file a bill against them, 
the object of which is to make them litigate their 
title between themselves instead of litigating it with 
him, and such a bill is called a Bill of Interpleader. 
Where the thing claimed is money in the hands 
of the plaintiff, as a debt due from him, he must, 
on filing his bill, offer to bring the money into 
Court ; and in all cases an afiidavit of the plaintiff 
must be filed with the bill, stating that the bill is 
not filed in collusion with either of the defendants, 
but merely of his own accord for relief (a). If two 
partners be plaintiffs they must both join in the 
affidavit. 

The plaintiff, immediately on filing his bill, may 
move, without notice, for an injunction to restrain 
proceedings commenced against him at law, offer- 
ing to pay the money in dispute into Court ; if the 
defendants have appeared^ notice of the motion must 

(a) See the form in Appendix, sec. 15. 
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W giveii to them ; the injimctioii is in general 
granted pretty mnch as a matter of course, and it 
not only stays execation, hut all further proceedings 
in the action of law, from the time the parties hare 
notice of it. The cause in other respiects proceeds 
to a hearing in the ordinary way (and it should be 
jNToeeeded in with vigihmce), when the Court, if it be 
npe for decision, decides on the rights of the par- 
ties, or> if necessary, orders a case, or an issue, or 
a reference to the Master. The Court will generally 
ofder the plaintiff's costs to be paid out of the fund, 
and will adjudge the costs as amongst the defendants, 
according to the justice of the case. 

BiUs of interpleader are not now filed so often as 
fonnerly, in consequence of the statute I & 2 Will. 
IV. c. 58, s. 1, authorizing Courts of Law, where 
an action is brought, to give relief in cases of this 
nature. 

If one person have a demand against another 
which is capable of being enforced at law, and if 
his debtor be about to leave the kingdom, he has 
the opportunity of securing himself against the 
consequences of the debtor doing so, by arresting 
him, by means of a writ of capias, upon obtaining a 
judge's order for the purpose, and having done so he 
has the security of bail in case the debtor does leave 
the kingdom. Analogous to the writ of capias at 
common law is the writ of ne exeat regno in equity, 
which may be obtained where one party has an 
equitable demand against another, and that other is 
about to leave the kingdom ; for it is only where the 
intention of doing so is shown, that this writ can 
be obtained. This writ does not lie where the de- 
mand is merely legal, so that the debtor might be 
arrested for it at law, but the demand, in all cases, 
must be one recoverable in equity, except in the case 
of alimony awarded by the Ecclesiastical Court, in 
which case the Court will award this writ, as the 
wife cannot hold her husband to bail. 
. The object of the writ is to obtain security that 



Si . viaiAinoifcivtTBioB'PBiftcrifn^i f 

the partr mIL notidspaort^thB Teafantili the Atfthte 
ordap of the Giiurt;':aa€b 8oatiaiid» lOid: it ' seoias 
Ireland, are> hi - this pui|xne» Gonaidered ont .of Ae 
realm ; and it is only granted where a bill hatibeen 
filed) and the hill may edther be filed with ni view 
to di>tain the writ» or if the defendant's iitoition 
to leave the kingdom is aseertamcd at any stagerof 
the suit, the bill may be amended by adding^ttipza^r 
for the writ, and it will be ordered ta issue* > »n \in\ 

In order to obtain this writ (the bfll having^bodn 
filed) an affidavit of the debt miast be^made^ whkh 
must be clear and positive, and .must< state iihe^'jhcts 
sufficiently to show the plaintiff's right to leoaiiBr 
in equity ; it must also state what 'Jutanht cildue, 
and must show, either from the de&ndaoQtkw^wn 
declaration or (^er miequivocal cirounistaiiCMBy (that 
it is his intention to depart the roafan, ^ndi ikhkt 
if he do, the plaintiff will be in danger, oft losing 
his debt. In the case where executors' or-admi- 
nistrators are plaintiffs, or in matters of account, 
or the like, a statement of the deponent's belief as 
to the amount due is sufficient, as a positive affidavit 
on that subject could not be expected in such cases ; 
the debt must be actually due, and therefore (as an 
instance) where the writ is prayed for in cases of 
alimony, it is only indorsed for the amount which is 
then actually in arrear, and not for any prospec- 
tive payments. If the writ be applied for after the 
defendant's answer is put in, and he by that answer 
admits any specific sum to be due, the writ may be 
obtained as to that sum without an affidavit of the 
amount of the debt ; but the affidavit of the defen- 
dant's intention to leave the kingdom must be made. 

The writ is obtained on motion or petition, and 
the Court in its order specifies for what sum it is 
to be indorsed, and it is indorsed accordingly : it is 
directed to the sheriff, and he makes his warrant to 
an offier, who arrests the defendant ; and who, be* 
fore he is discharged, must, together with two re- 
sponsible sureties, enter into a bond to the sheriff in 
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ikbUtt the amomii inddf sed <m the YrAt, the oondi- 
Smi>4)f wMoii is to the efifeoti that the defendaiit vriHl 
not'defwrt the kmgdom'^thoiil* the leave of the 
iQoiirt'.-' 

'/ 1 (The idelendant may before answer more to dis- 
leharge >the writ on any ground not affectmg the 
tmeiilik of the cause, as for irregularity, or that he 
'msM^efofe arrested at law for the same cause, &o. ; 
but he cannot moYe to disohai^ it on the merits till 
(ii»!ha8'pult in his answer, and even then it will not 
ibfi flhseharged unless there is a strmig primd fime 
^ease,'both on the answer and the plaintiff's own affi- 
idarits, that nothing is due. 

.MiiThe 1 defendant's suieties cannot discharge them- 
.oeives >rf !&« responaibffity by rendering him ta pri- 
'«in,«&an the case of bail at law, but must continue 
i^ifible as .long as the writ is in force, which, unless 
2^reiioiisly discharged, it will be until the bill k dis- 
-imiased^'or the decree peiformed by the defendant. 
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CHAPTER IV. 

Of Amended Bills and Bills of Beviyor 

AND Supplement. 



Occasions of Amending a Bill — Order to Amend — Amending 
Bill before Answer — After Answer — After Replication- 
Costs of Amendment — ^When fresh Subpoena is necessary — 
Compelling Answer to Amended Bill — Abatement of Suit 
and Bill of Revivor — When death of a party abates a Suit 
and when not — The Cases in which a Bill of Revivor is 
most frequently necessary — Death — Marriage — Bankruptcy 
—Insolvency — Outlawry — By whom Bill of Revivor may bo^ 
filed — How the Right to Revive contested — Order to Ret 
vive — Supplemental Bill — Proceedings on it — Difference 
between Bill of Revivor and Supplemental Bill — Bill of 
Revivor and Supplement — The Proceedings on such a Bill. 

It constantly happens that a plaintifr^ afler he has 
filed his hill, either from a discovery by himself of 
facts of which he was not before aware, or of some- 
thing either disclosed or asserted in the defendant's 
answer, finds that his case is defectively stated in the 
bill, or that it can be more advantageously stated, 
and, consequently, an amendment of the bill becomes 
necessary ; when this is so, an order is obtained giv- 
ing the plaintiff leave to make the amendment, and 
the plaintiff must make the amendment within a cer- 
tain time from the date of it. 

Where a bill is amended it must always be dope 
with the sanction, and must bear the signature of 
counsel, and if this be omitted it is said the amended 
bill may be demurred to. 

Until the defendant has put in his answer the plan- 
tiff may amend his bill as often as he is advised, but 
after an answer has been filed, he is, as a matter of 
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course, entitled to one order for leave to amend the 
bill ; this order must be obtained before replication, 
or undertaking to reply, and within four weeks (in 
which vacation does not count, ante, p. 19) after the 
answer, if there be but one defendant, or after the 
last of the answers, if there be more defendants than 
one, is to be deemed sufficient, (as to which, see ante, 
pp. 19, 20) ; this, however, does not extend to amend- 
ments which are made only for the purpose of recti- 
fying a clerical error, or error in names, dates, or 
sums, in which cases a ftirther order to amend may be 
obtained without notice. If a Airther amendment in 
the bill be necessary after answer, and after having 
obtained the one order, the plaintiff must make a 
special apphcation to the Master, on an affidavit, to 
his satisfaction,that the draft of the proposed amend- 
ments has been settled, approved and signed by 
counsel, and that such amendments are not intended 
to be made for the purpose of delay or vexation, but 
because the same are considered to be material for the 
case of the plaintiff ; this affidavit must be made by 
the plaintiff, or one of the plaintiffs, and his, her, or 
their solicitor, or by the sohcitor alone, in case the 
plaintiff or plaintiffs, from being abroad or other- 
wise, are unable to join therein, and in that case 
the reason why the plaintiff does not join must ap- 
pear from the solicitor's affidavit. After a rephcation 
has been filed, or an undertaking to reply given, or 
after the expiration of the four weeks, the plaintiff 
will not be permitted to amend the bill without special 
application to the Master for that purpose, of which 
notice has been given by warrant in the usual way, 
the Master being satisfied by affidavit of the plaintiff 
and his solicitor, or the solicitor alone if plaintiff 
cannot join, that the matter of the proposed amend- 
ment is material, and could not with reasonable dili- 
gence have been sooner introduced into the bill. The 
decisions of the Master on these apphcations may be 
appealed from if either party think it worth while, 
but when the matter comes before the Court on such 



Whibh'xwerei tl8^d)ibelQB0 Ah^(iMaalcir^/aii4ri<e|]i^i>ft»|j^. 
teiMkred"T^idd be^lNgciefltdi li .-iJii^ a^ rtt tMiU'r'nrn 
< > fiefore • tfaci deftmtia&t (hMi ( i^ppeaif^ ,|he .pM^I^/ 
i»iy ;0inctid *his :<lnH ^thout ipajiog Q^sta^ i^<tni^jft 
also' I be amended - ^tliouib pajaijeiit of, . cos^' • aft^ 
appeurioc^ oiialiesft <thet afnendm^tottate 8i]£^i^tt(9r 
require a ae^ mgro88iiieiit> and < abo> aft^r Miai^^ 
where the phintifiP does not require^ a farther aiifiwflff 
from the defendaat ; ako if the Master hayi9 rep^ft^; 
the answer insufficient, or if thfi delendant ha¥ei>l«]iH * 
mitted to answer exceptions, the plaintiff may. am^fd 
his bill without costs, his solidtorin the^ie ca^i9%| 
amending the defendant's office copy of the bill.; iftt 
other cases the plaintiff pays costs of amettding^i 
which are not however taxed costs, but a fixed' auiPi 
of 20«. ; if, however, the plaintiff amends aller *ait 
plea or demurrer is filed aid aet down, he muat pay 
taxed costs : in those cases where the plaintiff must 
pay the 20«. costs on amending, he must, where % 
new ingrossment is necessary, or where a further an- 
swer is required, pay that sum to each set of de*^ 
fendants appearing by different sohcitors ; there may^ 
however, be cases in which the Master or the Court ^ 
will order the plaintiff to pay costs beyond the 20«.> 
as where the amendment renders a portion of the bill. 
dm originally filed useless, and the facts were within, 
his knowledge when the bill was first filed. Where 
the biH is not re-ingrossed, the plaintiff's soJidtor 
amen(k the ordinal record and the defendant's -ofiSice 
copy of ihe bill, but where it is re-ingrossed the. de« 
fendant taikes a fresh office copy. 

Where the plaintiff in an injunction cause hut 
obtahied the common injunction to stay prooeedi^igs 
ai»'law, he ikuiy (ekher before or after the answer <of 
the 'defendant is pi»tki, and whether the iiyunetim> 
has or has not been continued to the hearing of ,th^i 
caus^) lobtain aa «irdjBr> as of course, for fe^ve ^' 
afcneiid Aie bill', without prejudice to^th^ i^nnqtiqn* 
bttt^ ^heimusfc asnend the Ml .^thi^itonei wdftk^miifii. 
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tfi^><aa4W'%f itie-oidei*, and in) default theieof t]w. 
(Meli^liiiik^id^^^aidr <i!!ti^ is amended 

pursuant to the order, the 'defendant 'is therenpoiiy 
a^'-aithou^h lie^mafnot -have put in his answer^ 
tKi$>'bill or th^ -amendments thereof, at hfaerty to 
vA&^ tke^ Court, on notiee, tb dissdive the injunctioB, 
oti* tite gronnd that the Ibill as amended does not, even 
if the amendments he true, entitle the plaintiff to the 
id^itnetiofi. Where there is no injunction, the plain* 
tm^ ttttart amend Mil hill iwilhin fourteen dajs from 
^l]^'date<of the order, or the order becomes void. 

^'Itt'^Mse an injunction to staj proceedings at law ia 
pfHy^ Ibr by the bill, and either has not been obn 
talned;br 'having been obtamed, has been dissohed 
u^ti' demerits stated in the answer, and the plain<- 
tM^ta^rward^ amends his bill, if the defendant does 
n6t l^lesad answer or demur to the amended bill within 
d^lfc darfs after appearance) the plaintiff is entitled 
ti^itim^ for an injunction, upon affidavit of the trutli 
of tiie Irniendments. 

'Where a plaimtiff amends his bill before answeiv 
no^'frei^ snbpcena is necessaoy ; but where the amend^ 
mait'is'made after answer, and a tother answer is' 
re^fohnftd, li subpoena must be issued. Personal aeiw 
vice, however, is not necessarf, service on the defend<f 
ant^s solicitor being sufficient ; but if new de^daiita 
al^ added by the amendment, it is an original bill aa 
to^ them, and the service of the subpoena on them: 
idust be as in ordinary cases. As to the time alkywad- 
to answer an amended bill, see aniey pp. 10, 11. l£ 
the defendant does not answer an amended bill withia, 
the time allowed, the same consequences foUow at in 
ordinary cases. 

'*A suit in equity mi^ abate by the deaf^ of partiaay 
oir by their marriage, bankruptcy, or insolvency, atid^ 
wb^rethis happens^ it is necessary to revive the suiti 
byUihg a bin, which is called a bitti»f revivor, t Somer 
tubes 'H biU of revivor and supplement is reqtdredr .i 

^leia'niyt, howeter, ii» all cases^ that die .detfth.ie£ 
tf {MMy^abttesidie'sblt^ ifet- it'is^a.geaeitKLnil^(tbftl( 
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wherever the right of the party dying suryrves to his 
co-plaintiff or co-defendant, and the cause is in the 
same condition after the party's demise as it was he- 
fore, the suit does not ahate, and, consequently, there 
is no need to revive it, because no other person is 
necessary to be brought before the Court, nor is any 
other person necessary to be made a party to the 
complaint. The case of joint-tenants will illustrate 
this ; for where two plaintiffs or two defendants are 
joint-tenants, and one of them dies, his interest sur- 
vives to the other, and does not go to a stranger to 
the suit, and, consequently, the suit is in no 'way de- 
fective. The same thing holds where the int^est 
of a party dying is altogether determined and at an 
end. But where the right does not so surviye, but 
goes to some one not a party to the suit, there the 
suit must be revived; because there vrill not be 
proper parties, unless those who take the interest 
of the deceased person are before the Court. The 
case of tenants in common is an illustration of this ; 
as where two plai(Ltiffs or defendants are tenants in 
common and one dies, his interest does not survive 
to his co-tenant, but goes to a stranger to the suit, 
who must therefore come or be brought before the 
Court. It is true that the other tenant in comm<m 
may happen to be the party to whom the interest 
survives, (as where he is the heir,) and then a revival 
would not be necessary, but that would only be an 
accidental case. 

It may be useftd to point out the particular cases 
in which a bill of revivor is most frequently neces- 
sary ; but one or two of these must be understood as 
being qualified by the rule which has been men- 
tioned, as to the parties' interest surviving to a co- 
party. 

A suit abates by the death of a sole plaintiff, and 
his heir or personal representative (according as his 
interest in the subject-matter of the suit goes to the 
one or the other) may revive the suit ; but if the heir 
or representative do not choose to do so, the defend-. 
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ant caimot do so, (except it be after a decree for a 
mutual account,) and has no means of recovering his 
costs ; but if the representative of a sole plaintiff do 
not revive, the defendant may obtain an order that 
he do so within a limited time, or that the bill be 
dismissed : if the bill, however, be dismissed, it is 
without costs ; the only object, therefore, of a de- 
fendant, in making such a motion, is, that he may 
not have the suit hanging over him by the plaintiff's 
representative being at liberty to revive it after an 
indefinite length of time. 

If one of two or more plaintiffs die, a bill of revivor 
may be filed in the names of the surviving plaintiffs 
and the representative of the deceased one ; but if 
such representative refuse to become a plaintiff, a 
supplemental bill must 'be filed, in which he must be 
made a defendant ; and if neither of these steps be 
taken, the defendant may move that such a bill be 
filed within a time to be limited, or in default, that 
the bill be dismissed with costs, and it will be or- 
dered accordingly. 

K a husband and wife are plaintiffs, and the hus- 
band dies, it is in the option of the wife either to file 
a bill of revivor, or to abandon that suit and file a 
new bill ; and in the latter case she is not Hable to 
the costs of the suit which has abated, nor has the 
defendant any means of recovering them ; or the wife 
may abandon the claim altogether, without being 
subject to the payment of the costs of the suit which 
has abated. 

If a husband and wife are plaintiffs in a suit, in 
the subject-matter of which they have a jomt interest, 
and the wife dies, the suit does not abate, ndr is it 
necessary to revive it. It is otherwise, however, 
where the suit is instituted by the husband and wife 
in right of the wife ; there the death of the wife 
abates the suit. 

If the plaintiff in a creditor's suit die, his represen- 
tatives may revive 5 if they neglect to do so, another, 
creditor may obtain an order to file a supplemental* 




itot teifive within a cettayi tfme, Which w#B6T}5rnftffll 
hy the oiHJer. • ,'••.'•; '.-'• f">';"f 

' • Where tin informatSofn by thfe AHorne^-Qeifertf '& 
ms the ration ttf tnote tbari one t^ator, tfhe dl^b 6( 
one of the" relators vriU not' iafi^t tire ^ii, ihS} tm 
death of a= sole relator, or of all the'tdat6fcj;Ml^fiAt 
ahateit'; ^t in this latter ease ^the ^tiitf^&ni^^Btti 
^eed until a& order* has foie^en obtJi;Ued'^''iiame^JL%^ 
ifefeitoiPl- . . . .1 • i" ■ " t'l i"n jdi U& 

Whefe one of sevehd jJkftitififlb ffli^,;tfW?%dfii 
e#ed in the cause by i^ch'fiieebh^idbMld^^^ 
<{uesuon of costs has been t^iHeived ^'k'mim^i 
mgj though in a previous stage of the caus^It'ii 
ndt have been necessary to retrvte th6''sWiJ %i^^ 
the representatives of the dle6ea^d'pilfi|!ff%^(i 
yet the defendants have a ri*ht;' tJO' ifistttVonf^tf^ 
tanned representation of ail Hh^ 'plaliktiflK^^BdV 
afive when the decree 5^as knade, as at isfedtii^^ffif teg 
costs so reserved, as they may be gi^eWw'ffiy^dlflRgff 
dant' by a future decree. * .'• « 'iijrn/ 

■' The A&ath of a sole defbndaht afba^s ^^' im,'^mA 
if ■ b^foi'e li^eree, it is optional "with ih^'^iaafo^W 
*?^^ or not. If he do rettvethe suit'^^l^ 
^def^na^t^s tept^sentative, it vtrill iMgenekl'l^^j^iro^ 
%b^e'k bin bf revivor and ^Upplemenr/ai % mkf^ 
material to obtain an admission of ass^ir'by'ihe^9f^ 
^^d^iSk^' ^ta^wer ; to a met^ bill df f efivoli^^ ^ &L^er 
'Iti^Gti^ gfeheral required. • '''[ ^* -^^^J^ ^ 

The death of one of several defendants in'^^bmfl 
KbHies^lhe ^tdtonly so iB» k^lds iatetif^tiA'^snSeTfAed, 
ItiiA the' other d^efendants may take stefts to^p^fi^ >^ 
l^tititf'on With his proceedings, and tti'hftt^^tiife 
'UiUididM^s^'With eOM, if be do tiot taki^ the^)^^ 
steps; but in general, though the' death' Of btl^'Bt^ 
^ft^ttfiffidd^s^^dtmbdtl^ the^tiit; itt ttidAmit!^iie{^k^e ; 
^)30'^h^tiie^ plM^I^ iiaEnn<]it^t)btitfai''ia' decrdid vs^ithMl 
^miM^ th^ ^r^^rese»tttti<^eS< ($f the ^deai^St tM^ncttlsk 
j^arfi^i^td 4thie>&Mi$t;'by bill'^i^^dl''^ »(l^pte^tiki«^ 
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4ft£(p^t^ fp?; a demft^d to w^icb they were jointly 
u\i ^v^niUy, liable. And where a defenduit, Oir 
indeea any party to a suit, dies, his solicitor, or any 
gtfaer solicitor engaged in the cause who may hear of 
ity ,^hoiild inform his aeent of the circumstance, that 
ijf^iinay a3certaifi, either by consulting counsel or 
otibeimse^ what is proper to be done for the client's- 
ipi^ra^t* '^^ consequence of tUs not being attended 
^ ve^ often is, that after the expense of instructing 
all the counsel on the hearing is mcnrred, it goes off, 
in. o|cd^r • to bare t^e representatives of a deceased 
pifft}:.broiu;ht before the Court, and thus a very con- 
sta^nable delay takes place, and a great extra expense 
^.uunirred. 

If in. a suit by seyeral pUuntiifs the defendant dies, 
apd it is necessary to revive the bill against his repre- 
sentative^ but some of the plaintiffs will not join in a 
bpl of revivor, the other plaintiffs may file such bill, 
and in it those plaintifBs who refused to join are to be 
made defendants. 

Where a suit is against husband and Mdfe, and the 
husband dies, it abates, and must be revived against 
the wife ; but there is one exception to this, namely, 
where the vnfe is sued as executrix or administratrix^ 
the husband being of course only joined as a formal 
party ; in this case the death of the husband does not 
abate the suit. 

. If a single woman marries after having commenced 
a suit, it abates, and must be revived by the husband 
and wife. 

If a single woman, against whom a suit has been 
instituted, has put in her answer to the bill, and then 
marries, the suit does not abate, and need not be 
revived ; but the husband's name must appear in all 
future proceedings. 

If a sole plaintiff becomes bankrupt or an insolvent 
debtor, the suit abates, and the assignees must file a 
)^ of reviivor in their own names. If they neglect 
to doao» the defendant may* obtain an order, that un- 
\9ps ib^.do so within a limited time the bill be dis- 
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missedy without costs, however. If the plaintiff 
become bankrupt or insolvent after a decree in' his 
favour, his assignees must file a supplemental bill 
to have the benefit of it. If, however, one of several 
plaintifiPs become bankrupt or insolvent, the defend* 
ant may, without obtaining such an order as that 
just mentioned, proceed to move to dismiss the bill, 
as against the other plaintiffs, in the usual way. 

If a plamtiff have been outlawed, and the defendant 
plead that fact to the bill, and if the plea be allowed, 
and the outlawry afterwards reversed, the plaintiff 
must file a bill of revivor in order to proceed with the 
suit. 

Where an executor durante minoritate has exhi- 
bited a bill, and the infant executor comes of age, 
that is no abatement of the suit, and it need not be 
revived ; and in suits where an infant has sued by 
his guardian, though he is not bound to adopt the 
suit on coming of age, yet his coming of age is na 
abatement of it. 

No bill of revivor can be sustained where the object 
is only to recover costs decreed against a party per- 
sonally, unless the costs were taxed and ascertained 
in the lifetime of the party, in which case they are 
looked upon as a debt ; but if by the decree the party 
is to pay a sum of money, or if a duty is decreed, 
such as to dehver up a deed, &c., or if anything else 
is decreed besides costs, the suit may be revived on 
that account, and the costs incidentally recovered; 
but it cannot be revived for unascertained costs only. 
There is, however, a difference where the costs are 
decreed to be paid out of real estate, or out of a fund ; 
in which case it seems the suit may be revived in 
order to recover them, and the Court will direct them 
to be paid out of the fund. 

In general, a suit can only be revived by the heir 
or personal representative, and not by a devisee or 
assignee of the party, or by a purchaser ; for there is 
no. admitted privity between these and the other par- 
ties to the suit; but, under proper circumstances. 
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mthex of these may file a bill to obtain the same ad* 
yaatage, but it is not strictly a bill of reviyor. 

When a bill of renvor becomes necessary, it is 
drawn and signed by counsel, and subpoenas are 
issued and served, and appearances enforced in the 
usual way, as upon an original bill. To a mere bill 
of reyivor an answer is not in general required ; but 
if the defendant mean to insist that the party who is 
reyiving the suit has no right to do so, he must either 
plead or demur to the bill ; but cannot insist on this 
by an answer. If he do not plead or demur to the 
bill within eight days after his appearance, the plain- 
tiff is entitled, on motion or petition, to an order to 
reyiye the suit, which then goes. on from the stage it 
was in at the time of the abatement. 

It often happens that new matter has arisen, or is 
discoyered, since the filing of the original bill in the 
suit, or that some of the parties haye acquired a new 
interest, or that fresh parties must be brought before 
the Court, who haye acquired an interest in the mat- 
ter in question since its commencement ; it occa- 
sionally happens that some of these objects may be 
accompHshed by amending the bill; but after the 
parties are at issue, and witnesses haye been exa- 
mined in the suit, the bill cannot be amended, and 
therefore the defect must in such a case be always 
suppHed by means of a supplemental bill. A supple- 
mental bill is drawn and signed by counsel, and sub- 
poenas issued and seryed in the usual manner as on 
an original bill, and the proceedings to the hearing 
are in all respects the same, and regulated in the same 
way as in the case of an original bill. But where the 
object of the supplemental bill is not discoyery merely, 
the cause must be heard upon the supplemental bill 
at the same time with the original bill, unless it has 
been heard before. If it has, it must be further heard 
upon the supplemental bill. 

Where the suit abates by the death of a party 
whose interest is transmitted entirely and unquestion- 
ably to his real or personal representatiye, and the 
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only object is to phne tiie repfeMntalive before the 
Court in pveeisely the aame aituation as the partr 
deceased, the only new fact to be stated in the bill 
for that purpose is the death of the party, and the 
transmission of the same interest the party had to 
his representative ; and* as theae are not facts which 
can at all afiect the merits of the cause, no answer is 
necessary to the bill ; which, in that case, iss^ply a 
bill of revivor. Again, where the suit has not abated, 
but new matter has arisen which must be brought 
before the Court : for instance, where an infant has 
been bom who is entitled to the same interest in t&e 
subject-matter of the suit as some of those who are 
already parties to it, here is not only a new interest 
sprung up, but the interests already existing are 
affected ; and though in this case the suit does not 
abate, these new drcnmstances must be brought' be- 
fore tiie Court, before it is in a situation to decide on 
the questions in the cause. And this is done by a 
supplemental Inll, which always calls for an ana^BVer, 
as die new facts must either be admitted or proved. 

These instances may serve to give a geueru ide« of 
the nature of a bill of revivor and a supplement 
1411; but it frequently happens, that on the aW 
ment of a suit, it is not only necessary to revive i) 
but, where the entire interest does not go to a n(iexi 
fettl or personal representative, to bring new mattof 
before the Court, to explain the manner or means ot 
which the interest of the party who has been t|l^ 
cause of the abatement has vested in others. Qui^ 
a bill has the effect both of a bill of revivor and of a 
supplemental bill, and is called a bill of revivor <qid 
flUpplemeiit, and the proceedings upon it are simu|^ 
to those tm these kind of bills when separate. Ap 
order to i«vive must be obtained, unless cause b^ 
shown by plea or demurrer within the usual tinie ^d 
in* the usual manner ; and an answer must be pui io 
€0 ^e Mipplemental mader, within the same time and 
undh^r the rules and regulations which govern ordo- 
naty cases. 



( 97 ) 



CHAPTER V. 
Motions^ Petitions^ and Affidavits. 



Qlgects of Interlocutory AppUcationB to the Ooar^-*CeiimMii 
Motions — Special Motions — Notice of Motion — How the ne- 
cessary Facts come before the Court — Motion for Production 
md Inspection of Deeds, Books, &c. — How to proceed-^ 
The Grounds of this Motion — How Production and Inspection 
given*— Motion fbr Payment or Transfer of Money or Stock 
«— In what Cases granted — Motions made upon Affidaidts— 
Petitions of course — Special Petitions^-Prooeedings on ibtm. 
—Before whom heard — Affidavits — Entitling them — Com^ 
meneement of them — Erasures, &c. — Jurat — Exhibits- 
Scandal— 'Impertinence — Procee<fings to have the same ex* 
l^vnge^^Penalty for matter expunged — Costs of such Pio- 
qee^ngs— Caution as to preparing Affidavits. 

^ 18 in general at the hearing of a cause, .either i|L 
liie first instance or on further directions, that the 
txttin questions hetween the parties are decided ( 
hdi during the progress of a suit, hoth hefore and 
y^er the hearing, the interference of the Court i» fre^ 
quently required in order to the regular and effectual 

S^secution or defence of the suit, and in prder to tb9 
nmediate attainment of many ohjects connected Mdt)i 
it^ which the parties have a right to^ and which,, aii 
^eral, when before decree, Wg only, as it wer% 
mfs towards the m^n object expected to be attain^ 
by the decree, and no part of that object iitself, are 

!iot properly to be attained at. the neariogi- an4 
tl^eed, in most cases cannot abide th9 s)i^ring| bi^t 
iy so doing would be altogether lost ; and where sudi 
occasions arise after a decree, the object i^ In igm^ffil 
one, the necessity for which was not forepeen^wbtn 
the decree was miade, and consequently could not be 
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proyided for by it. Where the interference o( the 
Court is required on such occasions as haye been just 
alluded to, an order of Court> embodying the par- 
ticular object, is appUed for, and the application is 
made either by motion or petition. 

Motions are applications, or^ tenus, by counsel to 
the Court for some specific order, and they may be 
divided into common and special. Common inotiQnj& 
are such as are granted as a matter of course.; tbe\ 
order of Court, which is their object, being in gene- 
ral some ordinary step in the suit which the opponent 
cannot oppose, and therefore no notice of such 
motions is given to him : of these it is unnecessary 
to say more here. Special motions are such as are 
not of course, but which the opponent has a right to 
oppose, and, consequently, of which he must be 
served with notice (a) ; and the rule on this subjeict 
is, that two clear days' notice must be given ». .The 
object of such special motions are of courae as 
Tarious as the occasions which give rise to them ^ l^ 
there are some of frequent occurrence which \t wiU 
be proper to notice shortly ; and it will be convenient 
to observe, in the first place, that on every, motion 
the Court necessarily acts and decides on fact^ and 
that such facts may be before the Court in thxfi^ 
wa^ys: 1st, merely on the pleadings themselvefi-j^ 
2ndly, by affidavits ; 3rdly, from the recollection the 
Court itself has of the facts which were before it on 
^ previous discussion, as on a motion to vaiy the 
n^jnutes of a decree, or the hke. 
^ .,T^e most usual motions of any importance which 
arj^ m^e merely on the pleadings uiemselvesy are 
iq^e .upon the defendant putting in his answer, ,and 
af^/fpr the production of deeds, books, papers^ ic., 
or.jtp, compel the payment by the defendant of mon^y 
if^tp Court, or the transfer of stock into the nan;i« of 
tJift,49pount^nt-General. When the def^dant by his 

H| l <i« p f' >>■ ; " w ■■■■I' T ^« ■■■• It- ■;;'»'|-t fH « t 

j\M.S»t.ioTm of Affidarit of Serrios of socb t NbtiGe,in 
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an^wdr admits that he has m his possession, custody, 
or power, any deeds, books, papers, writings, &e., 
which he sets forth either in h^s answer or a schedule 
to it, or refers to in his answer for greater certainty 
on any particular subject, or, if deeds, they be con- 
nected mf^ or sustain the plaintiff's title, the plain- 
tiff may move (his i^ent having first given the ne- 
eesdary notice of motion) that the defendant may 
produce and leave the same with the clerks of records 
and writs ; also, that the plaintiff may have liberty to 
ihspecC • and take copies of them, and that the 
cleifks 6t records and writs may be ordered to attend 
with "them -before the examiner or commissioners, 
aM a$t <^e hearing of the cause. On, this motion 
edu^^r are- mstructed by both parties being fur- 
idkhed: With copies of the bill and answer, and the 
i^ltibti comes on, and is argued before the Court on 
thy stati^ments contained in the bill and answer; and 
the Cburt decides either by refusing the order or 
0iiiDtiti^ it, according as it appears that the plaintiff 
fca^ dit has not the right to the production and in- 
spedliim he asks for: or, if it see proper grounds, 
iHM gl*ant the order in a form different from that 
ttUff^ for- Where a defendant, however, is advised 
thM2 the motion cannot be resisted, he will not, in 
general, incur the expense of appearing upon it, but 
sftlffer the plaintiff to obtain the order he seeks with- 
oM; opposition. 

-The prmciple on which a plaintiff, wiien entitled 
to the production and inspection, is so entitled^ is, 
that the deeds, papers, &c., are, by the reference 
nittdeto them in the answer, to be considered as in- 
^li^otated in and made part of the answer ; so that 
it is only a more complete discovery of what is asked 
£ot by tile bill, than the answer witinn itsibur eom^il^ 
littUHdhes ^ so that it will be seen <hat It is notrrleff^ 
betodse a defendant by his answer' admits a particular 
document to be in his possession, that the plaintiff is 
ontEtkd/to thepioduetionof h^- for this «onsia»ftly 
happens where none of the other incideitts abo^- 

F 2 
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mentioned as necestoty to accompany tii^ adttds^OK; 
^onr ; $3id in sacb cases' it is by no means' a tnatCcor 
of course that the defendant wiU be ordered to pm- 
duoe the documents. 

Wtien an order for the production is made, thje 
defendairt's solicitor or agent leaves the docomebts^ 
together with a schedule of them, with the deirks of 
reeoidi^ and wtits, who are responsible for thdr mie 
custody. The soHcitor for the party depositing fans 
access to them at all convenient times, without pairing 
any fees ; but the sdicitor for the other party muM 
pay iHoie usual fees on inspecting the documents. When 
the cause is at an end, or perhaps sooner, an ordc^ 
is obtained that the clerks of records and writs didliv^ 
back the documents ; but they will not do so, even 
by consent, without an order ; when the oocasiooi of 
delivering back the documents is the close of a suit, 
this order is usually contained in the final decree or 
order in the cause. 

When a defendant by his answer admits that ^leve 
is a certain amount of money due from him, or fiMit 
a certain amount of money subject to be admimsitered 
in the cause is in his hands, or that stock, svdsjectin 
like manner, is standmg in his name, the phintiff 
may move the Court (a proper notice of motion bfeing 
given) that the defendant may pay the money' into 
Court, or transfer the stock into the name of the A<l- 
countant-General in trust in the cause, and that tbte 
money* may be invested in the funds. On auch a 
motion, ' the Court will usually make the oordel' ^ 
«uired $ but as the ground of this order' is the de- 
fendant'^ own admission that he basso much, or that 
ero ti^ch is due ; and as it is only to be deposited % 
Cotu*t us b^ing there in greater security than'' mike 
'4«f^tidtmft'fif hands, the (>mTt will not ordei' thed^ 
i^dmit to pay in more money than upon his'ttnsv^er 
'is' deariy admitted to be due, and clearly -«ppi0ai8 
wppUoable to- the purposes of or proper tot^beiiad^ 
ministered in the suit; and if the fuadbe^adiMr 
f&i^, atid not subjeclto the paymentiof ^dteto^i'fcc.. 



iii^.*tibi$>rde^daat be onti^lod to my share of the 
^p^ft^^tlie- Court will, ordiowly^ culv order him to 
pajjf k^ th9 reaidue^ after deduotii^ his own share. 
The motion for this purpose maj^ of oourse, on pr(^ 
per groiinds, he resisted like any other. If the 
«9rdev is made to pay money in, it should ocmtain a 
idijpeotion .to lay it out in the Ainds so as not to lie 
mppiqdnetm. It is ijuraally remitted to the London 
40Bntki F^y- whom it is paid into Court. 
vr H<fhould he obser^ that where gross fraud has 
i^peared^^and there is* danger of the money in n 
.dflWdaattst hands being wasted or lost, the Court 
lMuini:ao^a# instances permitted this motion to be 
imidd oniidGdi^vits before answer : but this is out of 
tim> ondinaryjipractieey and .has never been done ex- 
.qep^iPiiAQ exeeediagly strong case i^peanng on the 
plwntifPs isffidATitSy and ei^er eonfinned, or» at all 
«ir^MiS^ notxebutted by those in answer. Wh^re a 
balance has been found due by a Master's r^iort» 
Atk Mbe an adnussioii in ihe deHaodant's answtf, is 
iMilfGeieitt'growiad for ^ motion to- pay the amount into 
(kmlig.imdt such 'ft motion may aeoordina^y be. made 
inifHlelper.jeaaes^ brfore the hearing (tf we cause m 
jiirdik^ diiectiima. . . n 

.Mii'Whfm'.'a /motion is made upon affidavits, tibe 
tkffidaidts in 4}fippqrt of it should be filed at least 
t90'dayS/be£oie the motitm is intended to be onad^, 
t^tftbstopppsing party may have sa ^opportunity ^of 
:aQSw«rii^> them; and if he require time to obteiji 
alfidasrits from .the country, the Court yriU u«ia% 
gini^t itr though for this purpose it is usual for ti^ 
titbev>p^Bty to- consent to the moti<» ptsudingoif^. 
^^Ibea a}lthe affidnrits int^ided )x> be uaed h«ie 
b0en> fiied on either sidey-ccnmsel are lurmished wift 
btiefii'ixfthemi and the motion is madq and disposild 
^^i&erOl^iects of motionsthus. miade .fureiof lenHN^ 
irer|f|<)iiari0us> jbivtnas .ati instance nfeii ixHty/imets^i9)i 
|hiU;>fi»raniii^uiiftiontbefore.ainawer, as. to wJlAehij^ 

f eIriJUs 'arei.eii^han of opurseiior ^pacialiS ^ft9Ae 
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wluch are of ocnirse are answered, and ^e^'ordet 
prayed for granted mtbont their bebig set down« 
or counsel instructed to support them : their objects 
are similar to those of common motions, and, in- 
deed, in many cases, the same object mary be ob^ 
tained either by a common motion or a petition of 
course. Special petitions are such as are required 
to be served on the other parties interested in the 
suit, because they are such as those parties^ ixwy 
have a right to oppose : such petitions are fidrly 
written on paper (it is the agent's privifege an^ 
duty to do so), and left with the secretary of the 
judge to whom they are presented, to be atnswered 
and set down in the Hst of petitions. Ther ta^ 
answered in the ma^ usually opposite to the 
prayer in this manner, " Let all parties attend tke 
on the next day of petitions, and hereof kt notice 
be given forthwith," and this is signed by the judge ; 
the agent for the party presenting the petition then 
gets it away, and serves copies on the Bolicitors 
of all necessary parties, unless personal service be 
required, in which case, if the party to be served 
reside in the country, the petition will be sent to the 
country soUcitor, who will make copies and serve 
them; the petition must then be returned to the 
agent with an affidavit of service (a). The service 
of a petition must take place at least two clear days 
before it is to be heard, and similar regulations apply 
to affidavits to be used in support or opposition to a 
petition, where such are necessary, as in the case of 
affidavits used on motions, and care must be taken 
that all the material allegations in the petition (except 
r^itals of decrees, orders, or reports) are verified by 
the affidavits in support : counsel for all partiies sore 
instructed', and on the petition being called on in its 
turn it is heard, and such order made aa the Court 
thinks proper under the circumstances. It should be 
observed, that if a party served with a petition has 

(a) See the form of such Affittevitin A)9p«ijA]r,''8^;'}e: 
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nd intefest in the otdmt to he made upoA it, he ought 
not to incur the expense of appearing, for if he do^ 
hia cests will not be allowed. 

Though there are many objects which may be at- 
tained indifPerently by petition or by motion, there 
are many others for whieh only one of those modes 
of application is the proper one, and in all cases it 
is the duty of the agent to fix upon the proper 
method of proceeding. 

Petitions may be heard either before the Lord 
ChanoeMor, one of the Vice Chancellors, or the Master 
of the Rolls ; those intended to be heard before the 
Lord Chancellor or either of the Vice Chancellors aie 
addressed to and answered by the Lord Chancellor ; 
those intended to be beard before the Master of the 
Bolls, are addressed to and answered by him. 

Affidavits are Toluntary declarations upon oath, 
made before a person having authority to administer 
such an oath. In Chancery, affidavits must be pro- 
perly intituled in the cause or matter in which they 
are made, and on this subject it is to be noted, that 
where an affidavit is made in a cause, it will be in- 
tituled as follows :-— 

*^ Li Chancery. 

Between A. B. [and others,] plaintiffs, 

and 
C. D. [and another,] defendants.*' 

If there be more plaintiffs or defendants than one, 
it is not necessary, as it is in the proceedings at 
common law, that all the names shoiild appear, but 
the words " and others" or ** and another " may be 
added as above, except in motions for injunctions, 
in which it is usual, and perhaps necessaiy, to set 
. out the tkle of the cause in full. Affidavits in Chan- 
cery must be expressed in the first person of the 
de|K>nent. 

An affidavit must always commence with the 
name, residence, and addition of the deponent, or if 
more than one of each of them, thus : — 
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" I, John SmUih,,of Pmhorfi, ip ,tj»^ >,4X^mtf | of 
Worcester^ bookiMer.^ do 9olem»ly..swear.(^) ;''. qif^-od 
he be a party^ ana bis name appeaiis in tbe ,titl«.,0^ 
the affl4n¥it, it will be thus;— « t./oMS'w^^, .9^ 
Perskare^ in the county of WorceHefy jfwqhellia^iffnif^ 
aboTe-named pkmti^ [or defendant], do nohjioij, 
swear." If there be more than one depon^^,tw 
affidavit will co9imenee thu3; — " I, JolmSmiif^ ^ 
Perthore, in the county of Worcester^ boQUsetJ^nia Hfi4 
L Edward, Evana, of Not 18, High Str^^, iff^i^fi 
City of TForcester, clerk to A. fi. of the JMupg^e p)fip^, 
solicitor, do severally solemnly swear;, aad &piti\l^^ 
John Smith, for myself do swear, ^t. s miX Xi,p4vwf^ 
Evans, for myself do swe^r* &c.; imd ve ;^^v^«ii(^t 
J. S. and J&. ^' do and eiM^h of us iothi sq^e^j^,^'' 
If the plaintiff or defendant make, the f^md<>rTi(il)te 
must, besides his usual addition, hayeiatso ilwt ^f 
plaintiff or defendant ; if his name appear jia tl^, H^ 
of the cause, the affidavil^ sl^ould coiyitpence ill tW 
manner shown ,by the second insUnce.;.if bi3 ^^i^e 
do not appear in the title of the caifu^ the Wf^oifi 
.may be '' one of the plaintiffs [pt defendants] in this 
cause." Care should be taken that the additiQvis 
givm Ktt correct. Sums, dates, or numbers must be 
written in words at length, and figures mu^ not be 
used to denote them, except where letters or docu- 
ments are set out in the affidavit, in which case the 
copy should follow the original. If any clerical enor 
be'^made in mgrossing m affidavit in Chancery, so 
that otie or more words reauire to.be taken out,.thc^ 
must not be erased vrith a jmife, but a pen must be 
nlii through them,^ and that in such a manner as to 
alltiw the words so stiuck out to be still legible, and 
no tfBsuro is allowed in an affidavit, for it must not 
only be seen how the affidavit is. to read wben sworn, 
but, for fear of frauds, haw it originaUy atood wheie 
it has been altered. 

■ I p ■ ■ » 1 < I a ■■■ I ^ I 1 1 I I pi I !■! I I 1 1 1 Mii^^i^i^— ^ 

. (^}, I ))ave adopted thifrfonn of exprestioB from a precedoal 
of an afi^davit given in tl^e feneral order of. lOth De^ l94Xt 
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^;n^ffiyVditls be struck out,' or* if there be any in- 
€6rBiieation made in the affi<faTit, the Master before 
whotxi it ' is ^worn must place his mitials opposite 
such tfords so struck out or interlined. The jurat 
of tiffidavits in Chancery must always be written at 
iStik right hand side of the paper, and the deponent* s 
^^iuilnr^ mtEst be at the left hand side, which is 
ei^aetiy'the rererse of what is done at Common Law. 
I'he jtutit must show the place where the affidavit is 
s^OTli. No affidavit can be sworn before the solicitor 
ixt thid catise, though he be a Master Extraordinary ; 
ifi it W^t cannot oe used. The fee to be paid to a 
Msist^ xlxtftibrdinary for administering the oath is 
l^d^sMilings, and he is entitled to this for each de- 
pori^t^ If the deponent be an illiterate person, the 
afiidaltit should be carefully read over to him in the 
presenfe of the Master, who should see that he un- 
derstands properly what he is about to swear to, and 
tbls i^onla foe noticed in the jurat. 

The following is the form of the jurat where the 
aftdavit is made by one deponent. 

{Sworn at Pergkore, in the county of JFor^ 
eeU^i th^ day of one thousand 

eight hundred tmd/orty-Jwe. 

. , Before me, 

. X4 y*, a Master Extraordinary in Chancery. 

' "Where the affidavit is made by more than one de- 
jMihelbl sWom at the same time, the following may be 
the Tortii of the jurat. , 

r Sworn by the deponents A. B. aodiC. Jk 
A.B. \ at Fershorey in the county of ?Fbrir^ft*',-tHep. 
G#P. ' day of one tihousandie^liti 

•Before me> 1 .•'.■• •- ^o'^.m-.: 
X. Y., a Master Extihi,Acl^ 

Where the affidavit is made by more thati one de- 
poiiMiti"biit they are n^t' sworn together, this Mi^ 
for iUt dd^nent may bfe \hvM :-^ ^ ' '^ ''• ' 

f3 



The Mark 

+ 
of A. B. 
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r Sworn by the deponent A. Br« at M« iXfy 
A. B'*{ «^'7F»re»^>^h€ day of ' 

/ [one thduamid ^igfat banxired vadforip-five. 

Befell tae, ' ' 

' X. T., a Master Extwt. &<i. ' 

Where the affidavit is made by a marksman^ or 
person who, by his isignatnre, appears to b^ 'Very 
illiterate, the jurat may be thus >^ • j . ■ 

• ' il 
( Sworn at Hertf9rd, in thi9 Qou^qt^ipf 
^ei^rc^ the day of . Mj.one 

thousand eight hundred and fiMrtjf-fi^^y 
this affidavit having been previously xt^ 
over U> the deponent, who aeen^fid 
perfectly to understand the saQ^,,]|uad 
who made his mark the^to in mj pre- 
VySence* ., .; 

X. Y., a Master Extm. fto*.< 

If such a deponent join in an affidavit with others 
who are sworn at the same time as the illiterate de- 
ponent, the jurat may be thus ; — 

^ Sworn by the deponents, A. B., 
C. D., and E. F., at Hereford, in the 
county of Hereford, the day of 

, one thousand eight hunored 
and forty-five, before me ; and I certify 
that this affidavit was previously 
read over to the said A. B., who 
seemed perfectly to understand the 
same, and made his mark thereto in 

V. my presence. 

X. Y., a Master Extra. &c. 

If any document, not annexed, is verified by the 
affidavit, it must be marked with some letter or other 
mark (for instance, the letter A.), and the following 
memorandum, or exhibit, must be written upm it, 
and signed by the Master Extra. 



The Mark 

<ii A. B. 
CD. 
E. F. 



"Sndtk Olid another v* Bramot^ ■^md^oHkePs^ 
^This paper ^ting, ailftrktd wiAh the letter A., 
was produced and shown to A. B*» at the time of 
swearing his affidavit in this cause, this day of 

, 1845, hefore me, X. Y." 

Where the exhihit ia made in this waoner, it is 
not necessary to file it with the affidavit* . 

If the document he annexed, and so stated in the 
affiSirrit (which however is not a good practice, and 
i^ seldom necessary where it is an original document, 
the former mode being the proper one, as it has the 
effect of allowmg the exhibit to remain with the 
solidtor), the exhibit or memorandum vnll be as 
IWows :— 

f * This is the paper writing [marked A.] (a) re- 
ferred to in the annexed affidavit of A. B, Sworn 
he£o9e me, the day of , 1840. 

« X. Y." 

In preparing affidavits, it should be borne in miad, 
that facts only should be stated in them, and that 
they should contain no argument or reasoning on 
the facts. This, where it occurs, is impertinent, and 
might be expunged. And no affidavits in reply can 
be used before the Master, except as to new ^latt^r 
which may be stated in the affidavits in answer. 

It may be proper in this place to notice shortliy^ 
the practice of the Court to expunge from its re- 
cords, and from affidavits and other proceedings, 
any matter which is scandalous, or impertinent to 
the matter in question; for though this practice 
applies to bills, answers, examinations, and other 
proceedings, as well as to affidavits, yet, as the latter 

-r, . _ *-• 



>■ ! ■ 



(a) If there be only one docnment annexed, it n^fed'notbe 
«na]!^ed with any letter or mark $ and in that case^wfaat ift«coD^ 
taiMd withiii the brackets may be omitted. 
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are frequently prepmed by the ^Botaotrf aofidtnf^ 
luid the former Are notv-tUs seenui a- proper .^tce- -Id 
UJke notioe' of tlwit pvaofcioey ais; tlus. tveatiae is'Vii^ 
tended for the use of country soHcitors. 

Scandal is defined to be any thmg alleged ih. a 
bill, answer, or other pleading, in such knguage as 
is unbecoming the Court to hear, or as is contraiy 
to good manners j or any thing set^ forth f^ldtft 
chai^th some person "with a crime no^ meeBtmrfito 
be shown in the cause. Impertinenee iS' dtfiaed ta 
bei where the records of the Court are itaciimbeml 
with long recitals, or with long digressions of ^ntattsit 
of faet> which are altogether unnecessary iftd totally 
immaterial to the point in question. ■ tn 

It will be observed, that any matter which is ini^ 
pertinent may be expunged mm the prooeedings^ 
but where matter is scandalous it will not be ^x*- 
panged unless it be also impertinent, fbr theve^tfift 
many cases in which, though the words of ^hb ^t^ 
cord, &c., appear very scandalous and highly re^ 
fleeting upon the party, yet the Court does not 
think them so, especially where they are material 
and tend to a discovery of the very point in ques- 
tion ; for a man may be guilty of a very notorious 
fraud, or a very scandalous action, and when charged 
against him, it may appear scandalous and not fit i6 
remain on the records of the Court ; and yet, per^ 
liiAps, without having an answer to this very matter; 
the party may lose his right, for the Court ahm^ 
judges whether, though the matter may be primd 
facie scandalous, it is of absolute necessity to be "so $ 
and if it materially tends to the point m question, 
and is become a necessary part of the cause, and 
material to the case of either party, the Court never 
looks upon it as scandalous ; but where the scandal 
is altogether immaterial and fordgn to the point in 
question ; and where it in no way relates to the 
merits -of the cause, but is done purely out of pique 
and malice perhaps because 'One man k offended 



ti^»iaiQtbQr should .<iomihe]ioei f^spit a 
lib^ Cbpst'WilLordfir tiie Maater to expi 
QOP^el^be party who has tmadie tiaa of v 

oosts. M I. '• 

. It iv3]^ be. ofosemred from wiiat .has« bei 

mtBui^ IB order to be liablp to-be eapi 

daoihe uBpertinent ; but> there is a diilei 

i«aefice as to expunging soandai^ and 

ilQfeftinmBt matter winch is not scanda 

is, that in ihd latter case the application i 

b^ ttade be^e* the party making it hi 

^< documenft (be it a bill or an aifi 

fthere seaAdal is eomplained of, it may I 

at any time. The method of proceedii 

to have scandal or impertinence expun 

dogmtimitm^ to file exceptions describings 

olijected to, to present a petition to Tef< 

Master to look into it, and see whether 

dalons dt impertinent. This is a petitioi 

and the order is always made and it musi 

vdthin six days after filing the exceptiona 

ties tbeo go WoKi the mW wh^certi 

the doeument is or is not scandalous or i 

if die former, the scandalous or impert: 

is> .expunged at the expiration of four 

the making of his report, unless exceptic 

to:- it ii^ the mean time, and the party in 

pay 2Qs, by way of penalty^ for every 

other document from which scandalous 

tioeo^ matter is expunged. Whether 

certify that there is or is not scuidal 

tinenoe^, he directs by whom the costs 

sequent, upon the reference are to be pa 

an affidavit is merely used in the Mastc 

is not necessary to present a pedtion U 

dalous or impertinent matter expunged ; 

he done by taking out a warrant before tl 

from what has been said, the solici 

the nsk he runs by making affidawt 
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documents prepared by him^ run to an undue length, 
by inserting matter not strictly bearing on the real 
question, or by inserting, eitber by bis client's im- 
portunity or otherwise^ matter affecting tbe cbarac- 
ter of otbers, wbere it is immaterial to tbe merits 
of tbe question. In one sucb case tbe solicitor bim* 
self, wbo made an affidavit, was ordered to pay the 
costs. (15 Ves. 476.) 
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CHAPTER VI. 
Proceedings in the Master's Office. 



Duties of the Masters — Decree or Order of Reference — Method 
of proceeding in the Master's OfBoe — Warrant to consider 
Decree — Object of Attendance on same — Carriage of Decree 
or Order — Warrant to show cause why Warrant on prepar- 
ing Report should not be issued — Warrant on preparing 
Report — Proceedings when Draft Report prepared — Warrant 
to settle Draft Report—Warrant to sign Report — Objections 
to Report — Filing and Confirming Report — Exceptions to 
Report — Deposit — Costs of Exceptions — Setting down Cause 
on Exceptions and further Directions— Separate Report— State 
of Facts — Method of taking Evidence in Master's Office- 
Interrogatories and Examination of Parties — Method of pro- 
ceeding thereon — How to compel the putting in of Examina- 
tion — By and against whom Examination maybe used — ^When 
Affidavits used — Examination of Witnesses — Commission for 
same — Passing Publication — Examination of Witnesses vivd 
voce before Master — Method of taking Accounts in the Mas- 
ter's Office — How Account to be brought in — Charge — Sur- 
charge — Method of Proceeding on Charge— Discharge — How 
to be supported — Surcharge and Falsification of settled Ac- 
counts — Appointment of Gnardian^Allowance for Main- 
tenance — Report thereon — Method of proceeding on Propo- 
sal to marry a Ward of Court — On Marriage of Ward without 
Leave of the Court — Committal of Husband to the Fleet — 
Settlement — Method of proceeding before the Master on a 
Reference as to title — ^Abstract — Objections and Answers— 
Report — As to when Title is shown — Proceedings in Suits 
for the Administration of Assets — Advertisements — Proof 
of Debts — Creditor's Charge — Proceedings thereon. 

As a considerable portion of the proceedings in 
many Chancery suits takes place in the Master's 
offices, the present Chapter will be devoted to the 
object of the proceedings of most frequent oc* 
currence in those offices, so as to. give the country 
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pn/dtitioner « general, idea of the numner in' itlifich' 
tkej ate 'cavried on; for though they are mosd^' 
transacted by the uent, so many and such imp&t^ 
tant interests are a^ted by them, that it caanpl}'' 
be considered unimportant that the country solidictf' 
should be aware of the nature of them, 8inc« 'M* 
will ill discharge his' duty to his cHent if he ti^ast^ 
entirely to his agent, and neglect to keep his eyW 
constantly on the progress of the suit in whaibet«# ' 
stage or state it may bei • ^ 

The Masters in Chancery are officers of the (ikmrt» 
whose duty it is to make inquiries (when so re%m#dd i 
by the Court) into matters whidi, from t^ eoiistit«»-> 
tien of the Court, it cannot conveniently,' WilSiout tliie^' 
assistance of such officers, satisfy itself upon, and'tii^' 
report to the Court their conclusions with respect toi 
such matters ; also to perform, or see ta the pevf(Hi<N 
ance of, many ministenal acts which the Court Cflmot 
properly entrust the performance of to any butitoi 
own officers, or, at least, without appointing one €^ 
its own officers to superintend the performance of 
them. The duties of the Masters are, therefore, of 
a mixed character, partly judicial and partly minis^ 
terial, the powers which they possess, in both re-' 
spects, being delegated to them by the Court. 
iWhereyer a Master has acted in obedience to thte 
directions of the Court, be informs the Court, by a 
document in writing, what he has done, or what oon^- 
elusion he has come to ; in most cases, this document ' 
is called his report, but in other cases it is caUed a* 
certificate ; a report being an instrument which eoiH 
Teys to the Court information of various prooeediilgs^* 
taken by l^e Master, and his conclusions upon thcJm,' ' 
which in a degree partake of the judicial n;&tnre'$ a 
certificate being merely information conveyed to th^ * 
Court that the Master has performed scwae aingls^ 
act^ generally of a ministerial natmre. Certifieatea' ' 
ane usually applicable to matters of practice,' wkei^eiitf*- 
reports in general affeet the merits of the suit^- 
'With the exception <^ some nantsteriiyi aet^^ifueh' 
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an jUdwinistoiiig oaths^ veceivingrrooogsuancM, &o. 
tbei duties of a Maatra arise from patrtioilar decrees 
ajoid .ordecaof the Court, refenriiig it to him to make 
inquiries and asoertam facts, aad to do ^mrious act^ 
iqAd.tO'epQrt what he has done to the Court: and 
th^ proceedings in his office 00 ou in this maBaat. 
'^f^Mve a decree is made ordeiing a refoeace to the 
]!ytMter,the agent for the partrmost interested in 
i^jif^exee (usuallj the plaintiff;, after having got it 
duly passed and entered^ and the name of the Mastei^ 
in-cotation^ inserted^ carries a eopy of the ord^dng 
pm^.Ojf it into the Master's office, and takes out a 
wmvrmi {vrhich. is the name of the instrument by 
wMchi pacties haye notice to appear before the 
Bfositear)» . to consider the decree ; at the time ap- 
plied ^bjitheiwaanrant, the solicitors for the differ^ 
eqtr parties attend before the Master, and the method 
ofviiipoeeding on the reference is, then, as far as 
psunsible, jseided) for instsnce,. the Master decides 
mibftifortJAS; are entitled to attend the vaiious pro- 
erodings tin his office ; for it omstantly happens that 
n«ioi« distinct inquiries or acts ane to be made or 
daaei.by.him under the deere^ in. one or mora of 
which some of the parties may have no interest, and 
in 'Others of whieh <Ahers of the parties may have no 
interest, so that it would be, in many instances, to 
no purpose ^but to increase expense if all parties to 
the. suit were, in all cases, to be at liberty to attend 
belore the Master, whether they had any interest in 
the subject of his delib«»tions or not; beodes this, 
OEk the attendance <m the warrant to- consider the- 
decree, the Master may direct which of various ipro* 
cef^dings mnj i^T&perly be going on simulteneously, 
on w^ particular subjects it will be neoessaryfor 
the-, parties to lay evidence before him, and it may ibe 
seltled in what manner such evidence is to bettakent; ' 
the. times may also be fixed within which states qC" 
&cts and evid/^^cc^ are to be brought into :the Miaster's> 
office ; in casea requiringtadvertisemeiiifaS'.they willb^ - 
direoted to. be pi|bJjshe<C tsnd sgenerally the ^outliiie/of 
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the future proceedings will be determined upon< by 
the Master and the solicitors for the various parti^s^ 
who at this meeting have the opportunity of making 
mutual suggestions, and benefiting by them. After 
this warrant is attended, the reference goes on in due 
■course ; but as different references require differeut 
proceedings, it will be convenient to omit such pro- 
ceedings for the present, and pass on to the time 
when the Master has completed the inquiries and 
acts directed by the decree or order, and is ready to 
make his report of what he has done and found to 
the Court. 

The plaintiff generally has what is called the car^ 
riage of the decree ; that is, in fact, the principal 
duty of prosecuting it, though in some cases, if his 
solicitor or agent be guilty of undue delay, or it aq^ 
pears inconsistent with the interest of the parties 
generally, or perhaps l&om other circumstances, the 
Master may take it from him and appoint some oth^ 
party ; but for the sake of brevity, the word plaintiff 
will be used in what follows. The plaintiff, then, 
when the Master is ready to prepare his report, 
takes out and serves on the solicitors for all parties 
a warrant to show cause why the Master should 
not issue a warrant on preparing his draft report ; 
this warrant is usually attended by all parties, 
especially where they or any of them have occa- 
sion to ask for further time, which the Master may 
grant if he see good reason for it ; and it is a very 
usefai warrant, as it operates as a warning to the 
parties to bring in any further evidence they may 
have, and to perfect their cases ; for when the war- 
rant on preparing the report (which is the next st^) 
has issued, no further evidence can be received. The 
warrant on preparing the Master's report must nesEt 
be obtained and served like the former ; the effect 
of this warrant has been just mentioned : it is never 
attended, but merely operates as a notice to all par- 
ties that the draft report is prepared, and that they 
may obtain copies ; the agent for each party inter- 
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ested then obtains from the Master's office a copj 
of the draft report, or of so much of it as affects his 
partfCfiilar client's interest, and sends a copy of such 
report, or such portion as he may have taken, to the 
country sohcitor, who should very carefully peruse 
and consider it, and make such suggestions to his 
agent as to any proposed alterations as he may thmk 
necessary ; and, indeed, in cases of difficulty, or in- 
volving any considerable interest, it is usual to lay 
the dmft report before counsel for his consideration 
and suggestions ; due time having been given to the 
parties to consider the draft report, the next step is 
to take out and serve a warrant to settle the report ; 
this warrant is attended by all parties, and on such 
attendances the draft report is gone through by the 
Master in their presence, and each party makes 
any suggestions or observations he may have to 
make, which the Master disposes of either by adopt- 
ing them and altering the draft report in the manner 
suggested, or overruling them. When the draft 
report has been gone through in this manner, (which 
may firom its length require several warrants and 
several attendances for the purpose,) it becomes ne- 
ce3sary for the parties immediately to consider whe-. 
ther they will be aggrieved if the report is finally 
made in its then shape, and whether it will be ne- 
cessary to appeal to the Court against any of the 
Master's findings or decisions ; for the next step is a 
warrant to sign the report, which is served on the 
solicitorB of the parties ; this warrant must be served 
four dajs before it is attendable, and during that 
time any party may carry in before the Master 
objections to the draft report, of the leaving of 
which, and of the time of proceeding ta argue 
them, he gives notice to the other parties, by taking 
out and serving warrants ; these objections, when 
made, are usually drawn by counsel, and must be 
carried in in writing, and they are then argued 
before the Master, counsel being employed to argue 
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them in diffieoh or important Mes :\(h^"tlity 
been ai^ed the Master decides upon tbem^ c 
by allowing them in whole or in part, and alf^j^i^ 
the draft report accordingly^ or by overruling tneni. 
When he has dedded on overruling all the objectip'ns^ 
the report is feirly transcribed and th^i} sisned hf 
the Master : but if he have allowed ^ny or the db- 
jectiond^ the draft report is altered/ and the par|iy 
against whose interest such objections hare 'b<^ 
ikllowed, has an opportunity of objecting in lik^. tdtct' 
ner to the altered draft report, ^^hieh objections^ '£f 
taken^ are in like manner ai^ed^ and the tqikA^ 
when ultimi^tely settled, is transcribed and d'gnec^ 
The taking of objections to a draft report is' a ihtiittifer 
of more importance than may at fin^ sight i^peiff) 
for it must be noted and borne in miiid that a pbr^ 
who has not carried in objections to a draft' repoi^ 
cannot afterwards take exception!} to it ^ th^ reakrik 
of which is, that great inconvenience wbuld ariS^'1^j> 
parly were at liberty from any motive to keef ii^ 
his objections till the report, was finally made; and so 
knowingly suffer the Master to commit an tftdr. 
which could then only be rectified by appealiisig to 
the Ck>urt; for this reason it is that no exoepticA^'14 
aHowed to be taken to a Master's report which 
liot previously been brought before th6 M&st^f hiiU- 
self in the shape of an objection!, and hence the hli^ 

{^ortance of having objections well considered befcfte 
hey are taken. 

When the report has been signed by the Master, -it 
is taken from his office by the agent of the party who 
has the carriage of the decree, and filed in tne Beport 
Office, from, whence an office copy is obtained, and 
counsel is instructed, and moves and obtains an order 
nisi to confirm the report ; this order is, that the re- 
port be confirmed, unless cause be shown against it. 
In eight days ;^ if cause be not shown, counsel is again 
properly instructed, and moves for and obtains an 
brder absolute to confirm the report. In amicable 
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mip. Of wbc^re all parties consent, the order nisi may 
j^i dispensed with, and the report confirmed ahso- 
iatelj in the first instance. 

When any party shows caose against the oonfirma^ 
tion of a report, he does so hy filmg exceptions to it, 
ajad these exceptions are the same as were brought 
before the Master in the shape of objections ; a party 
need not include in his exceptions the whole of the 
objections, but the whole of the exceptions must 
have been included in the objections. The exceptions 
are, in general, merely a transcript of the whole or 
nj(ifi of the objections, with merely the alteration of 
le formal words ; they are signed by counsel, and 
tfore the eight days mentioned in the order nisi 
bare expired, are filed in the proper office, a petition 
M course presented, and an order obtained to set 
them dowi^ the order served on the soUcitors of all 
parties, and the exceptions set down in the paper, 
after which the report cannot be confirmed absolutely 
till the exceptions have been argued by counsel before 
the Court. On setting down exceptions, the party 
excepting must make a deposit of 10^., which is paid 
to the other party if the exceptions be all overruled ; 
which party is also, in general, in that case entitled 
to have his costs taxed, and the balance beyond the 
lOL paid, and they are recoverable in tne usual 
nianner. If only a portion of the exceptions be over- 
ruled and a portion allowed, the deposit is to be dealt 
with and the costs paid as the Court shall direct. If 
any of the exceptions are allowed, an order is made 
for the Master to review his report ; the order being 
left with the Master, proceedings are taken by serv*- 
mg warrants as before, and when the report is recti*^ 
^fxl and signed, the same proceedings as already 
mentioned are to be taken to confirm it. 
, '^jlfhen a general report has been confirmed, the 
next (Step is to set down the cause to be heard on 
^fxQier directions ; but where exceptions have been 
tajkea, to the report, it is the usual course to sfet down 
Uie cause on fiirther directions at the same time the 
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exceptions are set down, and they come on t<^dier ; 
if thie exceptions are all overruled, the cause is mme* 
diately heard on further directions, and the proper 
decree made ; this course, it "will he obserred, saves 
much time, but if anj pf the exceptions are allowed, 
the hearing on further directions cannot take place 
till the Master has reviewed his report. 

Where the inquiries to be made under the decree 
are numerous, it occasionally happens that there is a 
necessity to carry one particular object into efieot 
before the Master can complete the whole of the ob- 
ject&~and make his general report ; in such a case he 
is atiiberty, if he be satisfied there is good cause for 
it, to make a separate report applicable to that par* 
ticular object and the inquiry affecting it: as in* 
stances of this, may be mentioned the case where the 
directions of the Court are required for the allowance 
of maintenance for infants ; where from the state of 
the assets in the cause being clearly sufficient, there 
can be no object in delaying the payment of debts or 
legacies, or the like ; in these cases the Master, if 
satisfied of the propriety of it, may make a separate 
report, so that the maintenance may be immediatelj 
allowed or the debts or legacies immediately . paid. 
These reports are proceeded upon in the same man* 
ner as others, and are confirmed by an order made 
on a petition for that purpose, which order also cap- 
ries the object of the report into effect; but as 
separate reports are only made in very clear cases, 
it seldom happens that they are objected to. 

In the former part of the present chapter, for the 
sake of convenience, we passed over the method in 
which investigations in the Master's Office are eon«- 
ducted ; we now resume it : but as this must con- 
stantly vary according to the nature of those inresti^ 
gations, the only thing which can be done is to give 
instances of the proceedings on the most fi*eqtteBt 
references, which must serve as examples, and other 
cases must be judged of by analogy from them ; but 
it will be important, in the first place, to give *8ome 



master's office. 119 

id«a o£ the manner in which evidence is laid before 
this. Master during his investigations : and it is neces* 
sasy to premise, that where the Master is directed 
to make an inquiry, each party carries in before him 
a state of facts, which is a statement showing how 
the party bringing it in represents the matter in ques- 
tion to be, and these states of facts form the ground 
upon which the evidence is received, the evidence 
being in fact brought by one party or the other to 
porove his own or disprove his opponent's state of 
facts. 

Evidence is laid before the Master in four ways : 
viz« Ist. By written examinations put in in answer 
to written interrogatories (which mode is applicable 
where the party whose examination is to be put in is 
a party to the suit) ; 2ndly. By affidavits ; 3rdly. By 
the . (examination of vntnesses either before the exa* 
miner or under a commission to country commis- 
sioners ; in fact, a similar examination to that before 
decree; 4thly. An examination of witnesses vivd 
voce before the Master. 

Where, on a reference to the Master, the plaintiff 
desires to examine the defendant or any of the de- 
fendants on oath, or either of the defendants desires 
to examine the plaintiff on oath, his counsel, solicitor, 
or agent prepares interrogatories for such examina- 
tion, the draft of which is left in the Master's office, 
of which the parties have notice ; a warrant is then 
taken out to settle the interrogatories, which is at- 
tended by the parties having an interest in them, and 
in their presence that draft is settled by the Master. 
The Master then makes a certificate of the allowance 
of the interrogatories, which is filed, and may be ex- 
cepted to by any party aggrieved, like a report, and 
the interrogatories are ingrossed and a certificate of 
their allowance signed by the Master, and the in- 
grossment is taken from the Master's office by the 
agent of the party for whose examination they are 
exhibited, and a copy is sent into the country : similar 
instractions to what is required for an answer (see 
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ante, page 13) are thea taken dpwD, and, !&(&.. eMni- 

nation is prepared hj counsel^ or if the pl&u)t|^£i 
solicitor feel competent^ he may prepare toe exam^ 
nation himself; it does not require the signature jdi 
counsel (a). The examination, when prepared* is 
ingrossed on parchment, and it may he sworn to 
before the Master in London, or a dedimus majr Qij 
obtained, as in the case of an answer, to take it hetxat 
Clommissioners in the country. "When it has.liffa 
sworn to in the country, it is transmitted in the. aanie 
manner as an answer (see ante, pages 17 & 18)* If 
the examination is not put in within a reasonabk 
time, a warrant is taken out for the party to brjx^ it 
in, which warrant is attended, and tne Master then 
fixes a specific time for it to be brought in » if it 
cannot be prepared within the time allowed^ an ap- 
plication may by warrant be made for further time^ 
which the Master at his discretion will grant oir re* 
fuse : when the Master will grant no more time, iha 
proceedings to compel the putting in of the examioar* 
tion, is by obtaining a certificate of the default frpm 
the Master, and moving for an order for a Seijeaatr 
ai-arms to go against the party, unless he put in.,ll^ 
examination within four days ; in default of nis doing 
so the Serjeant-at-arms goes against him, the pro- 
cess of contempt in this case being taken up at im 
stage : the examination, like an answer, may be ob- 
jected to for insufficiency, or for scandal or imper* 
tinence ; but the objection is in this case to be muh 
to the Master in the first instance, and an order re&r* 
ring; it to him is not obtained, the parties being calle4 
betore him by a warrant. An examination need QC{t 
be signed by counsel. An examination of a defend* 
ant can only be used by the plaintifT against the dch. 
fendant whose examination it is, but a plaintiflr's 
examination at the instance of one defendant sun^ 
be used against the plaintiff by any other defendant. 

—^•rt^m fill I .1 ■ I - I... , ■■ -, ■ .1 , .., ^ ■■■ > ■ I i^^ i J » 

(a) See the Form in Appendix, sect. 19. 
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-'In contarorerted matters of &ct, on whicli the 
iSMStit imder a decree is to decide, it is understood 
tb 'be the rule tliat the Master cannot receiye affi- 
JbtTtts as evidence without the consent of the parties 
interested, but the evidence must he taken in one of 
file other three modes ; hut it almost universally hap- 
pens that affidavits are received hy consent, and on * 
attending the warrant to consider the decree, it is 
either expressly or implie<Uy agreed, that as to all or 
certain ^f the inquiries affidavits shall he received ; 
i^ these cases affidavits are made, and are acted on 
by the Master. 

Where affidavits are not to be acted on, the wit- 
nesses are examined on interrogatories in the usual 
way, either before the Examiner or on a commission 
to examine vntnesses, which commission is obtained 
k) the usual way, on the Master's certificate that 
it is proper. (See cmtey p. 26.) The examina- 
tions are conducted in precisely the same manner as 
ail examination of witnesses before decree, and the 
depositions are also returned in the usual way, and 
-men all the evidence has been taken, a warrant is 
taken out to pass publication, and is attended before 
Htke Master, and if no sufficient cause be shown 
assist it, pubHcation passes, and the parties obtain 
office copies of the depositions. 

The Master has a power to examine witnesses 
tiffd voce, if he think fit, and where he determines on 
doing so, the witness attends before him and is exa- 
ifiined by the agent or counsel for that party whose 
^ritness he is, the Master, or his clerk in his pre- 
sence, taking down and preserving his examination ; 
he may then be in like manner cross-examined by 
the agent or counsel for the other party. This is a 
Ittode of examination, however, which principally 
OGCors in town causes; it is seldom adopted in 
country causes ; as the examination is in that case 
ahnost always tak^n under a eo mwi s a i e B : but even 
JSK country causes, where the Master is dissatisfied 
with an affidavit of a witness, he may, and scnoe- 

G 
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titties does, remiire him to ootne to town^^X) be tsSMm^ 
mined before mnkvivdvoee. Where a^witncBsis 
eXMtiined 9ivd voce, all parties maj be preseat-aad 
hear his evidence, and may aflterwacds produee leTir' 
denoe in ansnrer to it, and in this respect il difbffsr 
materially from the usual mode of exainiiuya9B» 
which when adopted does not allow of either paVhr 
knowing what eridenoe the other has given, tMl <aU 
thdi^Menoe has been closed and* publicaition passed,, 
aibefqwfaich no more endence can in general ' hb' 
given.' ' For this reason it is not in eveiy case rtkai ai 
vwdv0ce examination vfill be adopted, and the Madtcfft 
usaallj keeps this consideration in view in exemiscDg 
his discretimi as to the eases in which bei will penaib 
vwd voce examination. • • «. ^ <^ ^. 

We now proceed to give rumples of someuof ^e- 
most usnal proceedings in the Mastw's loffioe, lAidi 
the method of conducting them, and those -liie baYO 
selected are c — Ist. The method of proceeding omht 
deleree for an account of real and personal estdttf^ . 
2ndlj. The method of proceeding on an ord^r i^a^ . 
point a guardian to an infant, and to inquire Aod.peH^ 
pwt on the proper maintenance to be allowed ; 3ndly«'' 
The method of proceeding on an order of dneferencOi 
made on the petition of a party proposing to ixmtey a* 
ward of Court ; and also where the ward ha& maferied 
withdut the sanction of the Court ; 4thly. Ilie.iasdei 
of <p»K)^ding on an order referring it to the Mast^- 
to ihquire whether a good title can be made to an. 
estate-; 5thly. The method of proceeding where; a 
decree gives liberty to creditors to come in beiiue 
the Master and prove their debts. Besides thcliie, 
otiisr proceedings in the Master's office wiil \m 
treacled 6f in the two following Chapters. 

■In "those suits wherein it becomes necessaty.to 
hhv« hccouats taken in the Master's office^ • the UIL 
usually' 'requites that the • defendant may byoUii 
ansMr i^ forth bis receipts and p»finen/bs, fmd (his 
is ' dome^ in the ishltpe of sohednks to . .the anaiwe r^ > ia 
which itha Acemmts idatizig . t« veidijeatAtaiitte isf^ 
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separate from tbose relating to personal estate 
(whk^ i9 also always the case in the Masters office), 
tto'sdwdules to the answer hring down the account 
tortile time of pntting it in; it is necessary to pre** 
ndsO'lhils mtiqh hefore entering on the method of 
takng^aeooimts in the Ma^r's (^ce. 

When the • decree for an account has been carried 
into iJke Master's office, the usual warrant to consider 
itds^taloen omt and attended, and it is then settled 
wiilether the account shall be put in in the shape^of 
an ^GBatnination, or whether it is to he put in upon 
aifidfl^? Ihe former mode is usually adopted where 
it^wintoided to inrestigate the account strictly, or 
yAet&^y tLbpositiion to put in an improper account 
is suspected ; also where it is thought that specific 
sudds iifave eitber been charged improperly or omitted 
iiL tile schedules to -the answer, in which case inter- 
r<^atbiies spedfieally pcnnting to such sums may be 
added to the> general interrogatories which are usually 
exhihited'On*«iijdi occasions. If, on the other hand, 
thei stfiti ib^in>8i^ d^ee amicable, and there is no 
sHSpknm that- the accounting party (which the de* 
feKcUoit usually is) will put in any other than a fair 
and jost account, the mode of putting in the account 
oa /affidavit is usually adc^ted, as it saves timci 
ttmible, and- expense. The account which the de- 
fe4«biit is'thus to put in, whether as an examination 
or by Affidavit, is not to include any items appear- 
ing in the schedules to the answer, but is a further 
aecoont taken up at the foot of those schedules and 
btoiight down to the time of bringing it in. 

*Where the account is to be put in in answer to 
inlerrogatories, these are prepared by the plaintifTs 
soHcitor or agent, settled by the Master^ and taken 
avnay by the defendant's soHeitor; the examination or 
answer to these interrogatories is to be prepared and 
i^tossed/and put in upon oath> and the further ao- 
coomt win form part of it in the shape of a schedole; 
a« to: tins see the observations, ante, pp. 119, 120, 
whiofa of icounse apiply to thiscsamination as to.othera. 

g2 
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WUen tKe ^iLmlda^iAi. is ptk dn; the }yMitifiFfi^iig«tili 
wiQ dlMn t (^y of it. If it hteve been A^^v^^tAi 
take the account on the defifeniiant'd aflldnnt/rithtf 
acconnt shonM he sent to the di^f^ndaait's agedl^i^lMii 
wi]l put it in proper fbrm^ and prepare nKt^SRai^ 
dowli the affidavit to he ' sworn («t). Tfaeafficknit 
When sworn is' lodged in the Master's ^ffid^o^^wiicte 
the plaintifTd agent has notice hj meabs iff Bimati* 
rant which is served on him, and whipb wmdltfiw 
warrant on leaving, and he ohtaSns' a i»^^'a^*4h» 
affidavit for the purpose of further 'probeediiigs/i 
Although it majhave heen agye^'tO'itidsdtlnn«fe 
count in this manner upon af&dftvit, i^el>placifi4tfMv 
hot precluded from e^thibitin^ in(tem>0itbri^')4k>9lKE 
defendant on the subject, but hiay do ^o>if iMoiios 
count as put in upon affidavit is u»saidsfliet<liBf t^nsl^b 
Where the plaintifF hasQ^btaikied'^'bopjpidfJetlfe 
examination or affidavit and account p^ in -^lijfe^Jhe 
defendant, which account consists «>f t^m^mat^iTni 
receipts and pajmenti (or if there bebi^i'yeti ^dil 
personal estate, the account will conMst of 'fdiip^paitit 
vrz: receipts and payments delating tD-^fto-veilQ aad 
receipts and payments relating to Hhtt'' pKidblittid 
^s^t^),'his next step is to prepare whktriis calfeiflttfai 
6Wge, which is an instrument chaiij^tti th<<(iMdfi- 
Bknt with the receipt of all the Bum8'a(h£tMlf^hf[<ttc 
^Che^le^ to the answer and tttamStttitidH ioff ifeja^ 
tII;, to ' have been received bjr him ; <aiid if^'thettP^fe 
"atiy ol!her sum's for which the defendant hais ddb^givei 
Cl'etfiC'fri e^thet* schedule, and with which* it is'/tou^^ 
t6 dtiki^e him, 'these are included in a'^seiMuMtiudi^ 
(^urrient'cafried in, called a surchatgfi. * Thd'Aalgct 
^hien jii'e^ated; is carribd by the plaintiff 'eiMM^Mb 
\^i^'SJ^ and the defendant's agent IWQid- 

TOe/' V ih^ritis '<kf fr warrant,' of its harkg" bcfOfiMfc^ 
'{h^pMiMfPs'kgj^ntthen takes ontktA sertNei^tf^iNifc- 
"itAiV^o ^jpitid^^^n the 'xAiirge, arid 'tM[»^^ Wk^teiio;^ 

ind8trati()n,ftis-giten'ih'At<iil^d2sti%e<rfJ«§. to 9iJi c-JnuoD 



flbteqdodfbjfhtid^ fijEirties ^mfoa^.ti^fM^^fp yAo^;qei^ 
tktriii^tiSiodaaLtg^^em by item, with .the scheduler 
ttrithfsttKiilifef add affidunt Q]c<exami»^oo, of the de-. 
ftiiikiQtj 4PHoLaU9tra all the iUm» iu the chai^ which 
tavesjMmd wilj^ the itemain the ;^hedules to the 
ai»i9i|}'iKad''itffidavit or 'examination,. If there be 
af^ai«c|i»i;geiMit is. sftippoTted. or met hj. evidenee 
iibsmiA 0f 4be«;mode» which has heei; pointed out 
iDiAlfenziievip«p9l af< thi^ chapter, imd the Ma$<;er 
«ift^>d^m (Or.4iaaQow8.it^ as he conceives ijt is 
siglKtriaStner . not. byi. such evidenoe. When the 
ctei9^th«l»;iWnUhi»8 disposed o£, it is leadj to be 
aioif|q^iiftfd)f^ 9^ '^ahi^ule to the Master's report. 
Tfeo»esiiH9^.Ae ,hi$ tak^^ .is» for the plaintiff's 
9olici/K» iUttftak^ /OQjt mad serve a waxrant for the 
defendaai^t^^^MAgiiii his discharge, and his agent 
9illsth)BQ{winii«gi^, p^ffiare suoh discharge^ w^ch 
odiM^isifjf fdif pajrmeiit^.c^nitained in the schednles 
tft7t)i^i«miKir hand the, exammation or affidavit. 
IQbe igfachipg^iMTrh^Ajpropared, is left in the Mas- 
|x«i«(i«itt0e>r^^iWihieh t^^ ag^ent has no^ 

fMie p|hVfist)Srof^.a «i?arraQt, on the return of Mfhich 
ittol^iin waifipmtiis tak^i out to proceed oh t^ie d^r 
tedMAj8>disohfu:ge5. which is attended Wc^e. the 
Mjia i e fi/firh!» . ^oe^ , through the discharge item , hj 
itltfx^\ti»A}VkA^fi&&xxiaat must support eachitem^b^ 
«ifgdiu^ stam|)ed youcfaersy.or other sufficient, qvi- 
4ii^e>ile]dfept as to sums under fortr shillings, \ 83 
itir/1i)^b4bis defendant's own oath (whicjii he hi^ 
d^lMdy^taken. to his answer, affidavit, or e^ai^ixi^- 
^n)ii«k441owed as sufficient proof of the paymeni^ 
b^lfiilhe^fptDpriety of the payment may be^neiypr- 
«Jiiite»T4isjmted, The plaintiff may, if p^qes^ijfjf, 
^NMigf fawurd' evidenqe to di^rgivet a|iy' iiiittfop^ 
fiMg^i in. mmmz^ *o . the . i^:dde^ce < i pi^4P'.Qed, jfj Ufa 
dffeodlwI^M. When., the!, discharge h^sj, thi(sf .b^^ji 
4p>liftMte«ng^ and .settled hj ,the.,]V!5pj?teir^,'Jt .aJ^Q^jp 
^leady .to be incorporated as a schedule to the re- 
*«^-.i^|IiiiDW<.^&.,ol?served, that where the a6. 
counts are of .te>tfej^e^.ftndppr^9nal;esfet^;,j^^ 
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must be distinct dhai^ges and diseliarges appBtoble 
to each, as these aecoumts are always kept septate. 
It may be proper to point out to the eountary -soli- 
citor, that m preparing sdiedules to an answer -or 
examination, it is of great importance to hear<!in 
mind, to keep the receipts and payments relatiBg«(ho 
the real estate quite distinct from those relatbigi.'to 
the personal; for, if they he mixed up togetiior, 
considerable extra expense will he incurred^ and 
much loss of time will take place in the Master's 
office. The same consequences will also hapfsen 
where the country solicitor does not take core to«d0e 
that a proper voucher is sent to his agent, tx) snpfMirt 

every item in the discharge. iq 

The foregoing is the usual mode in which- •ac- 
counts are taken in the Master's office mider &> de- 
cree ; hut where there has been a stated and settkd 
account, which the Court thinks fit by its deciee te 
refer to the Master, it will not usually open the ac- 
count, and put the defendant to prove ^very ittai, 
as in the former case, but will merely give .tibe 
plaintiff liberty to surchai^ and falsii^, 4he eSktt 
of which is to take the onus of proof mm the 'de- 
fendant, and lay it on the plaintiff; the aeocNCntt in 
tins case is therefore j»rtiftd fade taken to>be ooirreofc, 
and is only affbcted so far as the plaintiff can hiadi- 
self prove the receipt of specific sums hy the 'da- 
fendant, for which he has not given cpedk^ or that 
Some of the charges made in the aecount by^lte 
defemdant are not properly made. Chi this Hwdnd 
of proceeding on an account, the defendant is newer 
called upon to support any item in his account naitl 
the plaintiff has impeached it. It will be ohserved, 
that, in order to avoid confusion. I have here, asnin 
^her places, called the party prosecuting the ide- 
oree the plaintiff, and the accounting party defbi- 
<lant, which is generally the case; but the proceedings 
are similar, though tiie plaintiff may not be tEe 
party prosecuting the decree, or though some other 
than the deftndaat be the accounting partyy 



.M'.iVVIheBre it. is vefbroed te jfrMastor; to afipiwit a 
^BBv^iaii to ai^ in&ni, and inqwe^uEMl report what 
-finil 'he proper to be- allowed for the mamtenanee 
•mi 'Odncaiioii of the infant during the minority, 
lifas order, ex dteteef also directs the Master to in- 
•>qiiire and state to the Court what relations the 
aafimt has, and the age of the infant, and the nature 
and amount of his or her fortune* In proceeding 
mm this reference, the usual warrant to consider the 
^deozee or order having been taken out and attended, 
cmsk party to the suit, or (in case there be no suit) 
•tke^party who has obtained the order, or any of the 
tinfimt'svelatioais, may propose any person he thkiks 
proper as guardian. The state of facts and pro- 
tK>sBl is, howerer, usually carried in by the soH- 
titor ibr the party having the prosecution of the 
decree !» order ; but it generally happens that there 
•B mo opposition on this subject. The state of facts 
•ad proposal, on being carried into the Master's 
office, must be supported by affidavit, which, affi- 
«bmt must contain information on the subjects the 
Master is directed to inquire into ; and the in&nt's 
«ge is usually proved by an extract from the regis- 
ter book of baptisms, which must be verified h^ 
affidffrit, and the infant identified by the same a£- 
davit ; if there be no registry of the baptism, the 
age of the infant must be proved by the affidavit >Qf 
'some person who was present at the birth, lOr who 
iias other competent means of knowledge. If the 
proposal carried in be opposed, the oppooiogpi^rty 
mmf answer the affidavits in support o£ the me of 
fiKts, and any new matter contained in ^uch ^- 
davit in answer may be replied to. When< theMasutiQr 
haa.read the affidavits and heard the parties, he de- 
ddes, according to his own opinion* as to whp wiU he 
the most proper person to be appoKnted guardii^u, 
and of what will be most for the iufamt's hqne&t. 
And if the infimt be of competent age, the Mas^r 
nili sometimes regard hia or her wishes on th^ m\^ 
ject. As to, the aUowauee for mainteuance, . t)»ftt 
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adsq* tnritiiinstteKles^iakfmj iaaipaiitildiivie^ «f^ tMs 
whole tof^lneh, Hhe Maa^pi^limirwilltd^fafe^fdlinU^ 
pMpiBiv aadfinaiBCisl aiieptxrtiioc6i'dmgiyttO'(i}ift)0ridrt^ 
bilti>o^tttiDns'tnnJ kv^ikakfEftitb^thjeidiiifbiof 4lie»tod^ 

pbilln ill •tbei:undiiiiky'mafaa[ii^.'>:)Tlie repfrrttfis^clfaen)! 
coHfinbeddjy pdabtioui^f^iiieh khrii^s |ihijsithb'«iiliM?^ 
qmiiUidirectklBti' KiBtnji)Mart^!beid»niti8fiedilnli|s 
th^iAlaatfii's ideciaiDn^^he iiimy^jicNdtiaiiiltheiCcnatitit:^ 
refeilk to ^the Master toTCsnewiiiis'i'epoit. ^ni^* M^^ 
)Wdth<TeBpectib the^maorriage oiinm'mipTA^bilGbeKtfj 
iti • Will < be pit^er. • to notioe, ^separatdj^, .tlitt^. ciscbl 
wfaar^ the smctioii' ofUheCJoint hBskt^^prtymfM^f^ 
ohkakoMi and ^niiere the wird'faiBi'b«^BU«idrijMq 
without the sanction of. the -Goiitit^ 'aiidi<diei^tibMi^ 
wfafiv^ ^tke hnaband has beeh iguilfy tof la toBnten^//^ 

. 'JtwAhA 1 fbnmor >caBey: th» fxraposali Ibrt ihet ooMniBgci^t 
i^>iisim^7>ivvath » the approbation i of ithe ^avtleslf )aadi^ 
iii>fthi^t xnse the ^mel^odi^ofi pitoceeding. iJa^nKbi^iiiiCP^ 
ffuardlaikiof ithe' Hi^Hii t^ presentitai petition' isetliiqti^ 
foddir theiistttlenieDt proposed tovbe'niade»ion)t¥]Ud»b 
aiB/6rdfarri8Tmadeiirefetariuig]t'to>tJhe.Ma9teiri(to iasi^<{ 
taiht'ifh^herthe !pioposed'miihniBge>is«ipMpee4m^ii 
aadif Jibe, faeiof oponioB: that it as,' the- pv^pofwd ^xaf»^ 
bitnd*.(lBidl &feT other parties are td be at hbertg^lifi 
lajr Tprbpobals 'for a ^settlement' before < bdmi fmr :)ii»(' 
ap^no'vialvtaiiLd I he 'is -to report <thereoa Mr 'the Oovatf' 
InTfnrDoefcding* ob this order, the Ma^ionrctnifel^i 
pnoptfiak ifresn i the: pities in the nsufd ifAj/ wfalc^n 
propofldb toontaiii' rery follj the-'temu'^oftiic pro^ii 
posddinttlciDidntv! die Master approves of thsATVffflah^i'l 
h«rl(hi9kBMtihe^ ibiovt< piioper proposaly-and repdrts'^ 
acedfduigly. 'i-iA/- petition is then presentjed 'to'icon^ii' 
finh{jtbe>/ritport<iand<f(Mr the conseqneiitidifeofcioiii^^ 
on):!|sh]Qh(i ani toydfit/is^madey' ooinfirmin^>tto(sipiiit,(^i 
addiirefeniiigifit btek'to th» Master to/ appiiope^iBt 
thfif dsed-Tcfi laettlemtet^ i and (giving/ the tpartaesMb eitr ^ " 
to-)jibf«rjfriiobt'the>isebdfiDieHt bek^nieteedtedi^ onw^^ 
this )cicder(|¥iE{graiciidlyr(direi;t/iiai'mi«ti nAiadbititaQiui 



hyAP^am^TtA etltTidfir>nUi)it't<fuferi;jthertdostBT(a,v^>ti>bci 
PfklariAds^iastUfiinl caiaiifiiidDtc) thetMaster'b Mbe^^ 

^inftuftrfsetdbiiKnlfipr^iffdiS; and candes^it mtdr 
thtitt/k^M-BioMkBivi Wnnrftntq are tJMtt tato^ oat "to 
seMe^ril, )»hli[dit.tkd;Mtiats]jndoe^ on "being 'att«aded< 
f(ii^iiiie'{p«ifk^. .T^e dBedr> is ttien ingraised^ and* 
e^ensiBediiiiivi^f -Mv^terfs. ioffieewith thl^ draft? 
aitt7tlte)fiki^»nsmBtt/'iid|th>^^ Masler's sBk\^m$mm 
tWitoiii'Hsn'then .^(i^iT3erod out- to t^e guar^n^g 
agent, who 9e«f ^to die «x:eciitioii of it, 'and wheti- 
emmftii^dhef rfwiii6s> maijr ■ many. It ' may be lise- 
fo^sto stete, .tiliftt(iil]i|e>^teims< of the settlement the' 
Miffatorvw^irapi^Kifir^ ofv^^!^ 'depend upoa the pro*- 
ptalghbB9ughft(^]in(iQl s^ttfement by the husband^ and 
tb^dhtfivtetltbe iitfiint^is to take in it. 

Whfirt&arwafdiDf vCo«trt(ha0 been monied THthxnit'- 
tli^flhiiiseniif }<^f<'tii6t'g«)airdiaai * and without the (saoob- 
titoRC^'jlh0*>'iGQiik]rtj<thft>>gnardipn presents a petitionr 
t(r>ifiiQr(Gonfft, ;with <whiph al parties are 9eTv>edj dud" 
thfiiibiubaindiiofi the f ward is abo served, and id >ofw: 
dtl«iii/toii(attidli^.petfsonall7 in Comrt. Wheil'IdiKrt 
pe^ibite ^cDnM»"9(iA, >llhe>:biisbaad must attendl'therf 
hQMbigv<fiBd) lie^is >qis«aUjr-coiinnitted td • tiwi QdeenrsBt 
Pikolitforxtbei eoUtempt, udlesB the Oourt, dnHlwtx 
represmtfcitioiB oi ^he-^aidians (and Idife: husbahd^.^ 
beiii^ flifillmgi to-^etDstsute any settlement); <M|d0<it aii 
cajteifko wttiob a< 'Committal is not Teqvdredva^d^itiapif^ 
reftrml'ita/thei Master to inquire whetherithein|ir-»' I 
ni^il»Tatid, and if he is of cfpinion' thatit ki^^tln^fq 
heoi^ totatppniTQ of a proper settlement of -the >iiiM') 
faritTAiprofi^rtyy tibe prooeedmgs^bnf*whioktar^ fe«i]fi»hap<( 
torttibcfae wiikh' hft^. been already deseilbed'^cdhis^'H 
hoirorep'beingto.be obsferyed, that' in sAch a/ IcBsd^thirm 
setilifinieQtrtBFiH (Usually be bjr notnieans'-soi^ouimblipr^ 
to. tfa)»|faud}laid >as. in those ieases - where 'thei miennia^ffco 
take^-iplfi^uwithi itfatei/cottelent lofJ'th^ guaardion^'BiidlnB 
the tisainc^QU > of 'Hiei-CQutt.in the > negulari'iohyult 
WIna tHe)ih«ndyand/:hab eaeouted thesettlemfnlQfihent 
mli^i^^jhei itr.ihntsdjdforr kihe i (x»tem{ii) /^letent ati i ^ 

g3 
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petition to the Ck>«rt lor his > dJawhange^' "which > ivdil 
ordhiarity be gnmted. 

Where it has been vefemd to the Master toi in- 
quire aiid report whether a good title caH-he^made 
to an estate; the order (if it be on a bill for mi spe- 
cific performance) directs the Master, sf he shallifoe 
of opinion that a good title can be iMiade^>toiaqiifare 
and state to the Court ^hen such good tMft iiiss 
first shown, in piosecuiting thb order, therflrdn- 
dor*s soHcitor takes onat a warrant for the pwroiiWer 
to leave the abstract of the tide (which has> /been 
previously furnished to him) in the Master's* office, 
which the purchaser's agent does, fiorst keepli)^ a 
copy of it for his own use ; or he may keofi l€he 
original (as it may have counaers opinieo^ j ati-Ae 
soUcitor's notes on it), and leave -a copy- wittfit^he 
Master; but if the purchaser neglect to iheaiick)tlie 
abstract with the Master, in pursuance of thotilnir- 
rant, the vendor's solidtor or agent may )attf6 a 
eopy of it instead. At the time ' the abstn^ot is 
brought in, or afterwards, the agent fcH* thft repur- 
chaser brings into the Maater^s office wnufcteutnob- 
' jebtidtts to the title, and the ligent fbc the 'iwndor 
' leifterwards brings in written ansnn^ers to the objec- 
tions; the objections and answers are tisuaUy. ^jlre- 
- pe^^ by counsel ; the endenee in suppost 'of the 
knsw^rs is then brought in, and'wananta aro taken 
6Ut' to proceed upon the abstract, objections, «nd 
answers thereto, on attending which they ave <affgfaed 
eithef by the solicitors or (as is ahnost alwaya the 
case) by counsel, and the Master decides upon them ; 
and if- he is of opinion a good title can be shewn,- he 
'proceedis to inquire when it was first shown,' and 
thm the draft report is prepared, to which (^ec- 
' ' 'tions may be ■ earned in, and afterwards excerptions, 
if hebessary, in tibe usual way. The other pfocsed- 
' > ' ing^j as to a report on this subject, are the same as 
in ordinary cases. 

If the Master find that a good title was shown 
previous to the commencemeilt of the suit, the ven- 



ildi)riiirill'4n<genenliget-hi»"tostft of ibf suit; (but if 

tbe title was not shown till the. pavtie^ were m the 

'Master'si.^oe!^ the pavchaserwill-iii general Tficeive 

'ftnaicdSts from the Tendor. • • 

("In rdiose 9ui<i8 in ^^eh assets eae to be adiainis- 

>«te»ed under the decree of the CkMiirt^ the decsree 

oiivects that the estate (if it be that of an intestate) 

^^lie applied in payment of the intestate's debts, and 

rffonml expenses, in a course of adimnistration. 

' «lV9tere there is a will by whkh legacies or annuities 

•'hitve been given, they are also by the deoree directed 

4d<>be satisfied or proTided for, in case there be 

sofficieilt fonds after satisfying the creditors. The 

• M^stei is, by the decree, directed to insert adver- 
•rHisements in the London Grazette, and such other 
'i^&p^n as he may think proper, for the creditors to 
>«oflie jband prove their debts. In proceeding upon 

ii|^9iideeree, the advertisements are pr^aredin the 

• Matster'^s office, and delivered out to the pLaintiif 's 
^' siolveitor, who gets them inserted in the London 

TiQazette and such other papers as the Master may 
'haxre 'approved'; and as the proofe of debts, &<^; are 
Hbronght into the Master's office, it is the duty i of the 
90licitor, or agent, to investigate them,, and 'Sa^sfy 

• 'himself of their correctness. 

Where a creditor, or ineiimbranoer^ inpursuaiice 

'44 an advertisement, means to bring in a proof of 

•«lebt, his solicitor must first write to his agent to 

ftseertain the ocnrrect title of the cause, unlesi^^ there 

he other means of ascertaining it. An affid^mit of 

tke debt (a) must then be prepared and swovH.to by 

tbe creditor, which, together with the acccfunty if the 

debt arise upon an account, and any seciltrity .(E)Uch 

■as a deed, bond, bill, or note) whieh the or^^tor 

•nay have, must be sent by his solicitor .to- his a^ent 

>ki London, at the same tone inibrming him» (}£ be be 

not before aware of it) in what Master's-., office the 

^ - ■■ ' •■-■ .. 

' ' .1 
(a) S^e^forvas of such A^Sidavit iu AppeodU, sect. 21. 
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suit is, which the adyertisement always shows. If 
the debt be proved by an executor or administrator, 
the probate, or letters jpfa4niup^t;mt^on, must also be 
sent to the agent. On receipt of 'these, the agent 
will preparei»p^f4fry{i»ia ebiv^i claiouBg that his 
client be admitted a creditor for the amount sworn to. 
The affidavit of debt is teft at the same time as the 
chArge^i:aad ftb&H^geJ9Jbfi.<for.<qll paxtiefl io the. ^mmm 
havQ' notice 1 6f' Chese- doettments bang ■■ le^, by Boeans 
of tf ^arrkttt. They, or shch of them as are eniUleiko 
attendj, then obtain copies of them, and usually ,s^d 
tb^ to their clients in the country, wlu)^ if the ,^^p^ 
becoQfiideDed imfHTopeT) send taay affidavits th^iyjuay 
ednsider necessary to oppo(^ it, or othennHse instmict 
^ir rigents to oppose the daim on anjf ^«itfiKifi(tiur 
grounds whi<?h may exist, for instance, itie'tet^ftie 
9(f,. JUmitationa, The creditor's, ^oliqitpr mu^t.„!tffcfte 
oui^a wanrant to proceed on his.sta^ ^f^.ffKtis, 
^kihia attended; if there be noxippoaitimi'tixtfae 
dAi^, it is allowed as a matter of course,' aiid wai"be 
^^ r^port^d in the general report; if the claSiri'Ite 
opposed, the Master considers the evidence la^^^fX' 
giunents on each side, and decides according to his 
^%iji^t tipon it. , . . J., m// 

-'^ A (editor who establishes his debt Is €iiitiUe«l'i|<r 
lbkl'«<Mts 'of 'doing so ; they are added to ^le d€^t;>lttid> 
SF^bei^e^'be a^y surplus, after paonug the debtfir, ' andtf 
hit^ti^s^'iofn debts canrying interest, and the't^bM;b d# 
fh^ si^'tgi^tOts whose debts did not akrtf^MBte^ 
iH^aM^pviftediatierest at four per cent, from th« dM0 

6fkht diteree o«t of the sur{iusw - ^ 

,11' ". '»i. ■ ' I ' ij :« • 
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9%(!i^ dir Order fi>r 'SftU--^Prd)c«k&gs- ilpon it-^Genersl Ad- 
rfii8sti8ei|idiit<^Partioitku^ t& iSale-^^As to SeUing in Lott*^ 
ofPiMMVy^ioi^ '<>^ Sjilfr*^Sfi]^. ii^., London — in, the Country— 
jj|i^5^tiQf^^er — Reserved bi^dUjgs — Peremptory Advertisement 

— Metliod.of conducting the Sale — Auctioneer's Affidavit as 
"WBi^Mnffs-iRepor^ofmchase— Proceedings by Purchaser 
viJifiCotftrimitioii of Pntidfa^-^Investigfltion of Ti^e^Rew 
Inin^BOB U»'MBStcron TitDs-^Motdon by Purefaasei' to be 4hi« 
-t^MB^4* P^^^ PvM?ch99^ i^c.^T^Purchaser's Cost^— In inl;^ 
'»ifi!S'^^ pourtj.^ill not compel Purchaser to accept Title— 
'Compensation to Purchaser for Defect of Title, ^c.-p 
''ftqceieiiiAgs 'Wtiefrt' Title accepted or reported good-^Motioi 
•^Id^^y^n PMhase'-tnotiey and* be let into Possession-^Cto^ 
^rhiyadca«*«BBiafeiding8. to'dontpej: Purchasef topoy pvrrihueiM 
i^^^Xifig )«^ CfirtrnQpening.tJte Bi4di«jgST-^rop^e4in|a o& 
^^^, <p^jjse,qp^npes c^Jf, dojoig 50— Re-salp— SuMtituteff ur- 

chaser — Proceedings to obtain and on a Sale' 01 Timbftr — Of 

-ifildWit^^rials;-' ^- • ■• ■• ..T .., T,. ,,.. 

Where landed property is partialljf qr, ^\3^f!^1^ 
ailbj|9«ttmi^tejf of, Ik suit^je^nity, '^>ix%ff^m^%^ 
4Ql»ej9ijii0CQ9^r^ >Uiiat it*, or *• p«rtion.,ftjFtityj^^Wt 
^ftrftold'for v^rioijfk .p^rpo«8 (^udt.^S/^lie^pajjf^^prti 
of 4ebip, lagacia$,.Qr oosts, or fta a ooayei^tf^^s^Q^ft 
Qf.i«lfii|^n@i»< diifisioti of the proper^ omon^t^ ^§t 
pjrtiea'^ti^kd to it),- and where iba^t^ h4pi^9p.tt# 
sale generally takes plac& . under <a «^re;|B..qr ^4^? 
of the Court, which directs that the estate be sold, 
with the approbation of the Master to whom the 
€ause is referred, to the best purchaser or purchasers 
that can be got for the same, to be allowed of by the 
Master, wherein all proper parties are to join, as 
the Master shall direct ; and in order to such sale, 
deeds, and writings, in the custody or power of any 
of the parties, are ordered to be produced before 
the Master^ upon oath, as he shall direct. 
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A deerfee fior a sale l>elbre'the Master is fflmpjsrity 
antioipated by the parties; and where thej^areJd^ 
sirous that there should be reserved biddings, coiMi^l 
' should he instructed to ask on the hearing, thwt.iJ^e 
decree may contain & direction that the Master niay 
be at liberty to fix reserved biddings on th» lot3>; .^r 
if either of the parties to the suit ^Is desir(»is.tQt jbe 
at Hberty to bid and become a purchaser, his 00190^1 
•should, in like mann^, be instructed tO'iapply i^bftt 
the decree may contain a direction to that effeelb; htt 
tdiere that is the case, no party who has sucdx li})et|y 
reserved to him, can have the conduct of d[ie|i^»§te. 
If the decree have been drawn up without <a |lPW/l^)to 
lueve reserved biddings, or that parJbLeft.mAjiicpe^dU; 
Hberty to bid, either of titese objects- mayi^.jpr^r 
cases, be obtained by applying to the Cortrt-^Slil^Ae- 
quently for an order to that effect, by mso^o^BPf 
petition; but notice of such appUcaitioni tmiii^Hbe 
given to the other parties. - • - Mnmr nl 

The decree having been completed, : the agei^ipf 

the plaintiff, or of the party who has th9 carriagia^pf 

the decree, and consequently the conduct of th^ fS|^ 

•carries in before the Master a copy of it, and a waigiiiit 

to consider the decree is taken out and attimdied, 

. which 19 sometimes a formal proceeding; .but £0me- 

/timeis a course of proceeding under the deorof-^is 

idectded upon such attendance. The nest sitep \ iS) 1 to 

burnish the Master with information of the nam^w^f 

the inn or place where, and the nlonth wrbeOvKor 

about when, it is intended that the sale shall4ake 

plaee, together with a description of the na!tlure»of 

thepifoperty, its situation, and in whose occupaUon 

•it i$^ and also' the names of the soUcitora and olilier 

fiersDna to whom api)lication may be made for paatti- 

Qula» ; the Master's clerk then prepares, and deliffrs 

.t^the< agent the first advertisement, whidi .isa ^wegal 

<anek merely giving information that siach 9Vk >ejB|M^ 

will be sold in or abcmt some particular, motttb rSpoei- 

.£ed.<in.it, and it is inserted by the agen^tibiiKthe 

! London Gaaettey and two/dr mQitt>JLoddon inewispap^s. 
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iilso sueli oottntiy newspapers as may be tihonght 
flidvisable. Either before or after the general adTertise- 
in^nt appears, the day of sale is fixed, and the solicitor 
pte^ares the draft of the particulars and conditions 
^ sale ; those, in addition to the usual statements «s 
to liie property, state that the sale is to take place 
Buder a decree of the Court of Chancery, and that no 
K«(e(aon dtity is payable ; the particulars are usually 
^piit into proper form by the agea^ on being furnished 
'by the cotrntry solicitor with the materials, who, in 
'.f>roper 'cases, will hare employed a surveyor, or other 
(Competent person, to set out the estate in proper 
lots/ S0 as to render it likely the utmost value will 
'be^bbtldnedifor it; but it should be observed, that 
' 1^'*« greater the number of lots, the more expensive 
wdl'bef tbe various proceedings which must afterwards 
'takeji^^e in completing the sales; and, therefore, 
before the Master will allow the sale to take place 
in numerous lots, he will require to be satisfied by 

* tlie» affidavit of the surveyor, or some other compe- 

* tei:^ person, that by that means the property is likely 
iO' produce more on the sale, and to be more advan- 
tageotis to the parties, than if it were offered for sale 

'id fbwer lets. 

• I'The eonditions of sale are very imp(»^nl; and 
wliere' it is apprehended there may be any diffionity 
in making out a marketable title to the property^i it 

' may be prudent to lay an abstract of die title (whoeh, 
previous to the sale, should be made as completei as 
possible) before a conveyancer, for him to draw the 
conditions of sale, so as to guard, as far as possible, 
against any difficulty in completing the puvohese on 
that account. Where there are to be reserved bid- 
dings, that fact must appear by the conditions of sale. 
The necessity for being accurate in the particulars and 
'ConQfoionB will be obvious, when it is remembered that 

' My*cM«tmdietion or expkratation of them verbally ^mn 
by the ametioneer,, at the time of sale, cannot bind the 
purdiaiser in any way, for it would not be admissible 
hi'isvidenoeci " It shmild always be stated in the cdb- 



lSfi_, 8ALE^>B^/fl«^ m?.|»iik*S5SX. 








fro 

r,tne. 

dif^CtW o(f the Court of Chancery as in a private/, 
transaction, l^he '^aft of the particulars and Gon- , 
ditions, whcii prepared by the a^ent for the party i 
who has th^ conduct of the saTe^ is left by him wi^ 
the 'Masier^ and the other parties to the suit' are 
calJed by warrant before him on its beinjg; settled;^ ^ 
that they may make any obseryations or suggesiioos 
which tn^y may think necessary. 

"^There a sale takes place in London^ it i^wa] 
tai:^ plafce before the Master's clerk, at the Bu^ 
Sale Room, above the Master's offices in Soutlifump- I 
toft Buildings ; and formerly, where it was ttiou^SLi 
ez|)edient that the sale should take place' '^ia '%£L 
country, the Master's clerk always attended' aitjM^ 
place to' conduct the sale ; but by a latd rdgullitipik 
if the parties are desirous that the sale (for the im- 
pose of saving expense) should take place in fix^^ 
couiiti-y, and be made by an iauctioneer, instead^ of* the 
Master's clerk, the soUcitor may prepare and leave i J 
with, the Master a proposal to that effect, supporf^ 
by a,n^ affidavit that the auctioneer is a may or -^ 
res^ectabi)ity and, experience; on this proposal.' fffl/ 
pafti^s 'interested are called by warrant before t|he ' 
Mister^ and he considers and decides on it^ and, if t 
he illows'it,'inakes a report accordingly. The ape-* 
tiollfeer.is'rio^ allowed a per centage on the sale/lbiu 
th^ vendor's solicitor must make an agreement ^j^- 1 
hirfVoir a 'fixed sum, of which agreement the Maffef j^ 
shbtild be informed before deciding on the proposal. 
Th6' Mastef, in ordinary cases, will not approve. ^f ,' 
mo%'tlian .three guineas being paid to the auctipiieipR J' 
but? iyher^ there are many lots, he will probably ijbt, 
thiifk fivef- guineas too much. In order to eiia^fe'^^ 
the Master to fix reserved biddings, the so|icitix'^' 
mi^ cSiiry in before him a state of facts ^d prppp- 
sals^ vfenfied b^ airid^vit, of the.yaliie pf 'th^i'e'staral^^^^ 
and, of^the several Ipt^, which affidavit 'mivSt'bcLmade 



tfAqwii%_' it' 'ia made', ty. ^' , suireyor ^ or' Wq ■ ", 

'^iir^wence;^'^'^T^li^ ,ilaat|er, (fonj ihlis^ ^^^,i 

M file reserve^ JiiiJdinfc wlijcn te ^igns ;!, , 

'n'p'uts it tmS^r a. sealed cover, aqd it U i. 

the^.person (ropom|e^ to spll.,' '^ '^], 

^'particulars apd^ conditions O'^ aale^lare.^^ 

a, a sufficient numberj according to cii'^.., 

ft pnnte*) off (which the vendors t^eqt ,, 

md distributed among {^e solicitors and, ^ 

agei|its,,for,,thep^ies, all the solicitors and ng&itfi 

■ refen-ed to in the ., 

so sent down to be, ^ 

near the pn^rty.^ , 

iber of the printea 

the different inns ., 

enants and other^,,' 



and the particulars 

Ivertiaement ia.prfr:",^ 



liT^^e^'iiut ^ (he agcat for the pai 
BaK^ iJiia "lie,' ^fs;it inserted in th 
anoc^ci I^ondoa newspapers, and tl 
has' liil^fy to exercise his disci 
cooSlii'y' papers if shall be inserted 
in Sraer'u) give due puhlicity to th 
' ' ' ' ■' ■ -" 3 ijg gptg £jjg 

vertising agen^ 

rtisements are 
I it in circulation in the ccuiih''" 

situate;; but on this stet,^^!,,! 

int^lor tfi^ 9^e,,^'^hs ?'^B*?%^im 
I ^ attend^' it,,^' and ',^h'ejaji(|^lp|n^r,]j.^ 

['tne nilumer of taking the Bid- 
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dings is as follows : — ^the anctioneer has pfeViottriy 
caused two or three blank leaves to be inscr^ 
between a printed copy of the particulars and cOh- 
ditions of sale, and the biddings are thus takeh 
down : — 



In Chancery. 



r. 
B— 



At the Arms Inn, York, 

Monday, 7th March, 1845, 

Lot 1. 



I bid, for the purchase of all the estate and 'pre- 
mises mentioned and comprised in Lot 1, of the 
printed particulars, under which the same are sdld, 
on having a good title made thereto, free ihim 'liU 
incumbrances except as mentioned in the said pier* 
ticulars, and according to the conditions therein im- 
pressed, the sum of 460L 

(Signed by the bidder), R. M. 

I bid 500Z. . . . ditto. . . . T. G. 
I bid 525^. . . . ditto. . . . R. M. 
I bid 550/. . . . ditto. . . . T. G. 

Land Surveyor, York. 

The purchaser must sign his name, adding his 
description and place of abode. If he purchase iis 
agent he must sign thus : " A. B., agent for C. D^ 
of , Esq." If the property be sold at difPerent 

places^ the biddings are continued in the same maia- 
ner, the place, date, and number of the lot being of 
course different, but in other respects the memoraoi^ 
dum of biddings is similar to the above. A sim^ar 
memorandum for signature should be made for ewck 
lot ; and if the lot be not sold, a memorandum of tfa^ 
fact, and of the reason for it, should be made by the 
auctioneer on the above, which is called the biddiaig 
paper. 

Where there are reserved biddings, and no person 
bids a sum higher than the one so res^ved, the 



im(^oeer must declare at. the time that the lot or 
;e3tate is not sold, but has been bought in on account 
of the persons interested in, and entitled to, the 
premises. When the sale is concluded, the bidding 
paper is sent to London, together with an affidavit 
of the auctioneer verifying the biddings, and the 
signatures of the highest bidders for the different 
lots, which must have been made in his presence, 
and that the sale was fairly conducted by him, and 
according to the best of his skill and judgment (a) ; 
the bidding papers are annexed to the affidavit, and 
the whole is sent to London and left in the Master's 
Q0Sc€- On a sale under a decree or order of the 
.QQuprt of Chancery, it is not usual to require a de- 
posit at the time of sale (but if that is to be required 
Ijbe conditions must specify it) ; but the ordinary 
l^ode is to stipulate, by the conditions, that the 
purchase^money shall be paid into Court by a par- 
ticular day. 

The bidding papers being returned to the Master's 
office, as has been mentioned, he is enabled ^m 
them to prepare his reports of the different pur- 
chasers. Each purchaser employs a solicitor, who 
instructs his agent to apply to the Master for his 
report of the cUent's being the purchaser, which re- 
port is obtained at the purchaser's expense; this 
seport is filed, and an office copy of it obtained by 
tw purchaser's agent, who then obtains, by a com- 
mea motion or petition of course, an order confirm** 
iB^ the report, unless the plaintiffs and defendants, 
irithiD eight days after service thereof, shall show 
to the Court cause to the contrary ; copies of this 
order are then served on the soticitors for all parties 
(and it is rery important that the service should be 
properly made), and on the eighth day, if in term 
time^ or, if m vacation, at the first seal which hap- 
pens next after such eighth day, the purchaser may 



.It' 



(«} S«e Foraa of this AffidaTit, in AppeudiXi sect. 22, 
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ihatAd tak^-the [pi^^tp^ idt^pfer >fbr tibat; plttp^i^l^iflfli 
ih case^ -whef^ the {yoRPchaser is 8atl9fi«di<KiClS'»^ 
{>tat;hiEide, and deisiirmik of cmttpktiii^ it^-bd'^t^aMi 
Shdiild be lost in obtaining tMs abeidhiDto' ddktf^ iA 
until it is obtedn^d, the puitsfaaseir 'is> UAi^-tO h»k 
^dme onie ^tep in and open the^biddiisgss^rof^lfilii 

ittbe^eding something more will be Md '^rddMijEi 
f »n nanies to the suit consek, • the b^ef J^ioki^ ii 
confirm the report^ may be di(^peiiB€fd:> t|4th, ^^AndTAi 
otder Absolute obtained inrthef first ins^c«^'^4intiil 
t^e, howerer, as It is fat th«' {itii«]id^%> Wti6fit.eH 
Should be stipulated that he* paif ^tke '<iod«ttii0f> ^^ 
<idnsents; this course, howe^r, is'lseldbftl^^tfd^tMtt 
a^ it is for the benefit of the piurtibts'thlhr' Jlieeii^^Mi 
tMdty of opening the biddings' shbuM! I^i^ed^oldiit 
I^tH the report is abitolutefy eonfirfiie&ii it ^lic«5ili 
^neral prudent for the purd^ser 'tO'^i&^Am^dfif&tt 
frfre^eigation of the tHie, as he is lidbl^ t)fit^?|ib«»F«i 
HkVt ^^hiddftngs opened i^on 'himi%tti ^rlMW^te 
r^ty6!rt is ftbsoiutely confirmed he ii^liy>prbpkr]f ^dlp«ik 
This i<iive9tig&tkm takes place in tite "s^HiMi tt|iUfiesitt 
6n bi^n^ sales, the Tendot^b 80lioi|o¥ ^AihiMii^^lfe 
abstract to the soHcitor fbr the pttrit^iLkY, ftrfi9)P<Hffb- 
^pfti'e^'it with thie title deeds, and either jtidfleiftffim- 
6^ir,Stpon k perusal of it, of the gooAieittf idrlh^ttclt^ 
61^ lays it befdre a conveyancer, fon hitf)^emsalnaidUl 
MVii>e'i-1f there be any objections to «hid' tiMb,llliijr 
¥ie delivered in writing to the Tender's' toU«J&or|4aGR 
iAngt&en that they are delivered witMn^H^T^lMe 
>'(^ified' in the ' conditions of salie, if ' any 'tW^ ^ 
'^^i^fiiefd'^' these objections are answered-^'ib ^tifig 
1^y tl^ Vindor'fil soHcitoi' under the<adi4ce'(»f « 'Mr 

^^ ij^'tilthhatefy' there be a differeno^ >afi >tD :#h0lbd^ 
H^^ddd'I^M^ i»>ilhadeior not, ihe>veii«h>r oi>«piiitlMfer 
^ihkf ^t^' an order- f«r a 'rei^renee i^' t^^iMulDr 
'M mtestigftt^ the title, and report •whdtHetiiabg«iid 
^Me hn^ been'ttiadie or n^t, b^t ;g«UeraHytlf,ffte^|n|r- 
"clbtek* be' dlsstttidfi^d^iith '^e mV^ii»^&» cfeteniat 



flpflpor >to>(pfry] iu hi» ,pur<QhABerQH]|]»a7, 4iid.j(;he' la^ti^r 
%ppe^f$^jeix a^hiPHotioii and f^eges'lh^^ a^goqdl.l^tl/^ 
ImfiotiibeQii shown^ «»d the Court th^reupo^ m4^^ 
^e prder^a^ ]fe&rieiu3e to the Master; the .order U 
tibsit bfOQgibti before tha Master in tbis usual wajr, 
llQdi^€tiiiye9%8tioQ of the title proceeds in tb,^ 
I9i9m^rn4^e$(nr^ed at page 130. If either p^rty 
ii ^aat^afied wih the Master's decision, < he. ipust 
MterJ,iiin^ifttjecfciws. to the Master's report, and 
afit9r^<urdasjli«^ exertions to it in the usual mfy.^ 
VulfSS^^ ottieiihamdr th$ Master report that a goQ4 
^te 6mm%^ihe>m»i»dt the purchaser's ^ent obtains 
^(^laatw;0>|]!0pprt,, s^ applies to the CoHrt by 
i«i«(^9^^i{^ the* parties to the eanse have notion 
idKi|(>hd)tna|f iMndisch^ged from his purchase, and 
tibmbdibtet Tei^dofitrrmay be ordered to pay him tbf 
fiinidb^wwhaser's ^osts^ which include the oo^t^ i^ 
i»W9^l6g$tmg ihi^ title, the costs of the motion^ th^ 
f^iMMK^ t^rfth^ Master^ ftad the applicatiour t^, ,1^ 
jibotta^^dFrop/ the purchase and consequent t^^ 
^m^'ffi^fiei'Aaiks ailich other fair cKpensea as tb^^iqf*' 
«ifa|i9^li#^bae«tput.to by the pureha«)e; a^ aider to 
4dn$i)efi^,^inll;besQadeaceordH)gly^ < < r; '^ 

-nrfBhi i^lurqbaaer's (msts are paid outrof 4he fuu^ijif 
^Qotort^ft^th^ye -be .one ; if not, the plai^t^r, W^^ 'PW 
f|]uenli> ividiottt! prejudice to the question boiv^jih^ 
^^hMl,4fi? iwmately satisfied. Where a tpurcb^ff^ 
^ud^eR)fifbjMib)^a to a title whidh aret c^vi^rjrjqj^fi, ,|^ 
^wbtfjGiy.tibeieDSts of them if they b/?rfrix4«»§t'f># 
JS Hm^m^T^. Mr objections, each party, mljl ,bf > ^il^ir^ 
:^jpay his* own. costs; and where .tbi?,qu^;Bil^U),Af 
-tUe Qdmes-.bi^&re the Courts if the Court, tbi^t v^ 
title a doubtful one, it will not cqipp^l % p]U'^i]ti§^,^ 
•Mt^iiry (iind(K)0.tiae msxi& pripoip]^ fltv^i^,iH>1lli9r#r a 
i6aiMl'forf{f^'«^on.0f a.Court.,af,t*w.>f^piHJ,^^ 
iOi8ttfeffit»e£ tfae purehaaer,, foar^ardsf/e i^\ qp^tr^^WifP 
biii7jdQubt&lf)^esti(ni9^ land if'the^ ^..t^iiq^t^l 

'ip^sti^;\lt^m4i^tM titl?, md^ .(^^q»ej^%„{i^t 
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in the cause and the ^urehaser casi agt*ee^ an abat^ 
ment may be made from the pvrchase-money as ^ 
compensation for the defect of title, and if thepctr- 
ties are all competent to agree^ the Court will sanction 
this course in the first instance, but if there be in- 
fants or married women interested, the Court wi!! 
refer it to the Master to ascertain if it will be for 
their benefit that the reduced sum should be a<s 
cepted, and if he report that in his opinion it will be 
for their benefit, the Court will act accorddngij^ and 
confirm the sale at the reduced sum. 

If compensation be to be made to the purchases^' 
on account of any deficiency in quantity, or msd^ 
scription of the estate, the amount is usually settled^ 
by the Master on a reference to him for that pm**' 
pose, but if the parties are competent and can aigtee;' 
the amount may be settled, as in the former case, 
without such reference. 

If the title be reported good, or if it be accepted 
without a reference to the Master, which it always 
is where it is not objected to, the purchaser moves' 
the Court on notice to be at liberty to pay in his* 
purchase-money and interest, and that he may be tet 
into the possession and receipt of the rents, and thttt' 
the purchase^money may not be paid out of Cdurt 
^thout notice to 4n, which is a necessary preean- 
tion until he has obtained his conveyance. When 
this order is made, the purchaser pays in his pn- 
chase-money and interest (where any interest is io 
be paid) through his agent. On the motion to pay 
it in, the vendor's solicitor may appear, and he 
should take care that the sum ordered to be paid in 
is the correct one, and he should instruct his counsel 
to ask the Court that it may be part of the order- 
that the purchase-money be laid out in the funds, so 
that it may not lie unproductive. Where the investi- 
gation' of the title is likely to be protracted, and the 
purchaser has his money ready and lying unproduc- 
tive, he should move the Court for liberty to'phy it 
in without its being considered on acceptanoe 0f the 



ti^^j.,unkss be. does tYmt hevill ini geiieral> under 
t}ffi jQPuditions of sale, be chared with interest upoa 
it. i^om the dety he ought by the conditions . to hare 
pi^d itia. 

,The purchaser'^ solicitor prepares the draft con* 
veofi^Ge at his client's expense, which is perused by 
all parties who are required to execute it, and wheoa 
ap^royed of is ingrossedby the purchaser's solicitor, 
ai^d the vendor's solicitor gets it executed by all 
uf^ssavy parties ; the expense of the execution 
must be borne by the vendors. If there be any 
d^er?iaQe betwem the parties as to the settling of 
thi^lKSOi^eyance, it is settled by the Master to whom 
tl|i^;CAuse. stands referred. When the conveyance 
ha«|..be^ perfected and the title-deeds deUvered to 
th^. purchaser, there is in general no longer any ne^ 
cessity -^fov the i^estriction against the money being 
paid out of Court without notice to the purchaser^ 
af4> tb^eforC' the purchaser usually signs a written 
ant^boriity to the vendor's sohcitor to appear and coa- 
sent in his name to the payment or distribution of 
tbe,fpurchase*money, as the Court may direct; this 
sa^s the necessity of a subsequent appHcation to the 
piimbaser, or of serving him with notice at a subse- 
quent stage of the proceedings. The purchaser is 
nol) bound to see to the appHcation of the money, the 
n<^ee; required by him before paying out the money 
b^^g only for his own protection in another way. 

A purchaser, after having entered into the con- 
tra^st) is sometimes backward in comjdeting his pur* 
chase, in which case it becomes necessary for, and 
it is the duty of, the vendor's solicitor to take the 
pYQper steps to compel him ; in order to this, the 
vendor's sohcitor serves him with a notice, that if he 
does not obtain and confirm the Master's report of 
hi^ ipnrohase within a given time, he must do so for 
him ; if the purchaser still neglects^ the vendor's 
solicitor must obtain the report simI take the neeesr 
saigr 4t?pS' to get it absolutely confirmed; when this 
is .idone^ a nptji^^.jof motion ia to be served on the 
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purchaflar, that he vm^ be w dciro j lrt t' pvf *^4ril| 
pmybiie money by a ^Ntcific day mentioned '<m*lbi» 
notice, and that be may pay the costs of ikewjp^ii» 
cation and of taking and confirming the 
report of tbe pardmo ; #ii attdavit Qf"4i 
of tbis notice iwist be HMde aad sent to the t( 
agent, and unless the pnrebaser' vpfem, ^an 
will be make ki.ildie teims of the n^ite*- Tliu iwit 
chaser may> however, appear by oanuwel, and, it hi 
ask for it, may obtain an order 4o wihr it to Ae 
Master to incpiire whether a good tide «mi ^mmk^i 
as has been ahready mentioned 4 bat if he 'ha^'iMi 
appeared, and the order has not been inade^f^'1|^r«ii 
of the notice, the order, when diity 'peti^Msted, iS tlMb 
sent down for service oa the purehaseri il mmt kk 
personally served and the original sh^wn, ia»A M 
affidavit of such service must be laade' linA M- 
warded to the agent in London (a), who, i£ the >fKa» 
leaser do not pay in the money, in obedieiice to IImi 
Older, will prepare and send a notice pf motion to* fat 
served personally on the purchaser, that he majf ffff 
in the money vdthin a certain number of dm%i m 
stand committed to the Queen's prison ; an awMI 
of the service of this notice (a) must also be seat 4a 
the agent, and he will obtain an order that the pm^ 
chaser pay in his purchase-money within a gifea 
time or stand committed. A copy of this order must 
be served personally on the purchaser, and an affida- 
vit of the service sent to the agent (a), upon whii^ 
and on production of the Accountant-Gmieral's eei^ 
tificate that the money is not paid in, an order is ob- 
tained on a motion of course that the purchaser do 
stand committed to the prison of the Fleet. The 
wanrant of oommittal is s^ed by the Lord Chaaeal^ 
hnr, and the proper officer oi the rrison proceeds and 
takes the pun»aser into custody and lodges \ma m 
prison. These proceedings are seldon carried to 
this artiNit» £m a purchaser, if able, generaHy 

(«) Am ftMMsof AMsfHtte App«di^ seet. 23; 
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Awsinot^ jifc 4^ 1 yacriJ ly in mms^qwettice frf iuM b iM iOj' y 
siMMiiliere it i^ppeais desrfy-to tl»e^€<rart*'«hst'dis 
)r 18 insolveiil and iaei^MiUe of compl^ii^ 
^pgeiwroo^ an ord<nr may be •1na^e^a1^'mice' to dis^ 
tbe porahasei and Hsr a rcHMile 0f ^elot or 
Tins afplicalion is made by^tibe veMior's so^ 
ImUmti^^^&re it is seen that it would beto no>))u¥p6Be 
iMt 4d lOGiir eiqpense to take pMiceedings agaidfdt^ai' 
iwtnlgrnt pmdiaaer. It may heiie be ns^^ ho^ev^, 
thaiftbs proceedings agnnsta purchase, -ifrhich' Imvli^ 
Jm&BL .desenbed, are not altogether ai^cabte* y^ve 
HwM'pqitiMUBer is a party to the suit ; in thiat'eifSe' h^ 
wattt he bnmght regularly into contempt by seifviee o^ 
||iefMk?i and tiie usnid process of contempt must 
im IMd.. (8ee tide» Process of Contempt.) - Also 
tM )f<the»^aieha^r be privileged by being a Peer 
ofill^eiiiber of the House of Commons, tb^ motifm 
aitost be that he pay in his purchase-money witlnn a 
fitett 4in}e^ or iow a sequestradon niai, which motion 
ist^nnited acs of course ; the order must be personaHjr 
asrvedf <aiid <mi an affidavit of such service, and the 
AnKiilitaat G«tieral's cartMcate of the money not 
having been paid in, the order is made absolute, and 
th0 sequestration issues. 

•if -the rep(»i; of a purchase under a decree of the 
CoiBst have not been absolutely confirmed, the 
CkKfft will exercise a power whieh it has assumed of 
opening the biddings, and of ordering the premiseis 
to . be re-sold ; this is a power the policy of whiehf 
his been much questioned, and can only be justified 
Oil the ground that parties who bid at sales ^ade 
uiwier l£e decrees of the Court, do so with* fufi 
kmnrfedge thlit they are liable to have this po#er 
ensicised in their case. Where an estate or any por^' 
tisukur lot haa heen sold under a decree of the GdUrt 
m the wmsmer which has been described, and the 
ffsppft of- the purchase' has not been absoluteljr con- 
&agaed, it is competexit to any person* desirous to pur^ 
chase itf juulanUuig ta suike «a advHMe «# li'Suffi- 
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dent anumut upMi die wm fbr ivbiidi k vw aaUU 
to searvt a setioe of motion upoA die purduuser poi- 
«>naH3r, find upon the solidton for dl tlie paities ia 
the cause, that the biddings may he opened, and that 
it may be vefemd boc^ to the Master to allows better 
puvcha*^ of the premises. In this notice the stmt 
the applicant is wuling to adysnce beyond the bidding 
t>f the former purchaser must be stated^ -when the 
motion comes on, die Court decides upon the pro- 
priety <^ opODUig the biddings, and in this it is in a 
great measure guided by the amount of the advanoe 
offered. It hius been laid down that die Court will 
open the biddings upon an dfer of an advance of 
ten per cent., but this does not seen to be the rule 
acted on, the Couit usually judging of the propriefy 
of acceding to the application £K»m other circum- 
stances, as ten per cent, or less may be quite suf- 
ficient in some cases and not in others ; on a smaH 
sum ten per cent, might be quite insuffident, wh& 
<m a large sum the biddings have been opened on an 
adrance of less dum five per cent. WWe the bid- 
dings are permitted to be opened, the partf" so op&^ 
mg them must pay the purchaser his costs, chai^^ 
and expenses, to be taxed by the Mast^, and most 
make a deposit in Court, the amount of which k 
stated m the order for opening the biddings, and 
which is dways a oonsideFable one ; and on a re-sak 
und^ these circumstances, the second purdiaser 
(whether the penon who <^ned the biddings or not) 
is always (ordered to make a deposit in Court of ten 
pel! cent, on his purdiase-money within ten days 
after die purchase*. The re-^wle is conducted in the 
same manner as has been described with respect to 
the original sale. If the party who opened the 
biddings become the purchaser, his dqwsit goes in 
part of the pun^ase-money, but if any one else oat- 
bid him, he is discharged from his purdiase aaden- 
dded to receive back his deposit ; but he is not en- 
titled to his costs> though the openmg <^ the biddings 
haa been the cause of the estate setting for a mmcii 



tm^ fltom, miess indeed he hkre opened tbe bidk 
dings fbr the benefit of all puties ooncemed^ and 
tMt fyr his ima advantage, in whidi case he may be 
tilo^^ has costs. 

If from the actual biddings haring been less thaai 
die reserved biddings, or l£e purchaser not baring 
eonqyleted his pordiase, or any other cause, it become 
necessary to re-seO the estate, the sale is prepared 
fbr and conducted m aU respects in the same manner 
a0 on an ofigtnid sale, only if the re-sale be because 
tine reserved biddings were not reached, or because 
the deposits ordered on a re-sale on opening the 
biddings are not made, a new order directing a 
female is not necessary, but the Mteter may proceed 
to a re-sale without sudi an order. In other cases 
it is, in g^ieiid, necessary to obtain a fredi order, but 
in other reelects liiere is little or no difierenoe in the 
inroceedings. If, instead of selling by public auction, 
it be thought advisidile to sell by private contract, a 
petition for an order to be at liberty to do so, with 
die approbation of the Master, nunr be presented, 
and fdl parties may be heard on this petitian, and 
tiie Court will make such order on it as may appear 
JBSt ; if there be a conflict between the parties on the 
subject, the Court usually refers it to the Master to 
ascertain whether the proposed mode of sale will be 
for the benefit of the estate, and generally acts on 
ttte Master^s report. 

If a purchaser be from any cause muiHe or vak- 
willing to complete his purchase, and can find any 
person vnlling to take it off his hands, it is usual for 
the sulKpurchaser to move the Court that he may be 
aobstitnted for the original purchaser ; and by the 
SKne motion, he may obtain leave to pay into Court 
iiis pundune-money, and to be let into possession of 
^le estate. l%is motion, however, must be sup- 
jMTted by an affidavit, either of the original or the 
snih-puvenaser, that there is no under bargain, which 
idkbmit is required to satisfy the Court that it is 
«ot a^datioe i» avoid opening the biddings ; and if a 

h2 
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purchaser, before his purchase , is confinneil, re-ael) 

St a profit Whrnl" tKe ' md-iif the Gouli' ffie '^^ 
purchaser is coa^idered a'^utt^titqtea MM^dj^.'lkai 



uuichaser is COa^ldeicu a auusiii.itVEU {tiui;uasci.>au« 

must pay the additional J)ric6 into' Coim* M ** 

benefit of the estate. " '' ' " ■'■'i - ''i" 

"Where timber staadii^, bn qh estiife Ss 9&IA (d^ 

kber with the estate, the amount to be' ptdd'fdir'%^ 

timber (being fir^, where tiecessary, ttscierttdtfed'lU 

the mode pointed out in the ccAidition^ of saUi)"» 

paid into Court at the time .the purchaa'e-iodfitly 'ftr 

the estate is paid in, and it is governed by t&e'sitte 

regulations; but it is sometimes necessary' 'fii)''&ll"i 

portion of the timber or underwood Opiirti an'eStiBH 

which is under the control of the Court, aHbiiiM 

the estate itself is not to be sold ; where this ^s"&£ 

case, the order on the subject may be boiitajiied''iil 

the decree on further directions ; but as the nece^ity 

for it does not always arise at a time when the caiise 

is down for hearing on further directions, the usud 

course is to present a pe^tion praying for a reference 

to the Master, to inquire and state to the Court ffhe- 

tber there is any and what timber or rmder^ood 

standing on the estate fit to be cut and fdled; also 

praying that such timber or underwood as the Master 

shall find to be fit to he cut or felled, he cut dbi«i 

and sold by a proper person to be approved of aj 

the Master, and in such manner as he shall'djre^ 

giving security to he approTM of 

id that such person may receive 'fllfe 

ly the sale of the timber or iOiSih- 

at, in the first place, retain' ilM'ttn' 

;es, and expenses attendttif; tM i^ 

D, cutting down and selling it, ili'tbi 

k reasonable ; and that he 'maytWjt 

mount thereof to he certified 'ftyo* 

Bank,, with the priHtybf .t**?"** 

■to the Credit of ttife ciulae, Wrt iW 

er ordet of the CoM. "'Th^'Arittft', 

whether made upon hearing the cause on furdrer 

VlbeCfliiris' Wf Hport this pttMoBri^'hKi^ht'befeivt^^ 
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^....i^-ffi t«p J*?^;W^i .W[ .^: 9.tete of fects and 
PSffi9^.*^ then Q^ed m opfqr^ the Master, snow- 
V^ (fif^^ tW preliminaiy inatters) wliat timber or 
underwood is fit to be ent, and proposijf^g tl^at tlie 
PifS(^^ p$fij be sold by ^qpie persoix named in tlie 9tate 
fjif^ili^ ^d propoisal. An affidavit, in support of 
^fOf ^t«|t^ of facts and proposal (a), made bj some 
fimg^tient peraoi^, is carried into tne Master's office ; 
f^^i^ual warrants op. leaving and to |>roceed are 
t9lf0i- ,0]it^ 'and if the Master, when be is attended, 
b^l f^t^^&m by the affidavit of the propriety of the 
jj^^ppjsaL jae allows it, and makes his report ac- 
fP^V^ff&J' AnQther proposal must then be carried 
]^^.,t$Q Master's o$ce, which is a proposal of two 
f^nixpet^nt persons as sureties for the person ap- 
pointed, to setl ;; this proposal is supported by an 
^davlt of tlie sureties of their being worth a certain 
supi (wliich. is usually double the amount expected 
tp ^e received for the timber or underwood) after 
t^fir .debts are paid (B). The recognizances are then 
prepared, in the Master's office, and procured from 
tbence by the agent, and sent down to be acknow- 
Ji^dgo^ before a Master Extraordinary; they are then 
jr^tupied to London^ wher& they are inrolled, and the 
Master then makes his report appointing the person 
pi^oppsed to sell. 

The advertbements for a sale of timber are in- 
serted, and the particulars and conditions of salj^ 
prepared^ and bills posted in the usual way, except 
that on the sale of timber in this way the conditions 
of sale differ materially from those on the sale of an 
estate ; they are special, and their provisions are ap- 
propriate to the nature of the sale ; they provide for 
a. deposit of a portion of the purchase-money being 
made at the time of the sale, for bills of exchang^, 
accepted by other persons, to be given within a cer- 
tain time for the remainder, that the purchaser shall 

. . ~ ; ;-— ^-: j—^ 

(a) See the fovm otiuch an Afll4avit in AppencU^f.^iect^ ^i- 
{b) See form of Affidavit in Appendix, sect. 25. 
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not be at liberty to enter or cut the timber iiH smdi 
biik are gi^n, as to convenienees for and the means 
ai filling, saifing, and oonvejing avmj the timbe9r» 
and lor compensation for wiifnl danu^e in removing 
it ; of course such conditions as under the peealiaff 
circumstances of the case are peeessaiy may be 
added. There nmy be reserved biddings on this aiiie 
m on that of an estate, and no auction duty is pot- 
able in respect of it. 

When the sale takes plaee, the purdbaser of e«i$h 
lot should be required to sign an agreement at the 
foot of a copy of the partioulars of sale, whidi vuy 
be in this form :— 

'' I9 the undersigned A. B*, of , in the county 
<^ , hereby agree to become the purchaser of 

lot in these particulars mentioned, at the som 

of £ y under and subject to the above conditions, 
of sale, which I hereby promise and agree to comply 
wkh in every particular. Dated the day c^ 

1845. A. b:* 

The purchaser must then pay the deposit, and m 
due time ghre bills of exchange, as provided by tht 
donditions of sale, for the remainder. 

After the sale, the person who was appointed to 
sell must make an affidavit, stating for wbst amount 
each lot has been sold, the expenses which have been 
incurred, and what amount remains to be paid into 
Court. This affidavit, together with an acocmnt of 
the expenses, must then be sent to the agent, whis 
viill carry it, together with a short state of facts to 
the same effect, into the Master's office, and the 
Master w31 then make his report of the prooeedinga^ 
slio'tving what has been received for the timbear, what 
deducted for expenses, and the amount remaining to 
be paid into Court. The amount to be paid into 
Court is to be sent to liie London agent, who wiU 
pi^ it in. The Master's report having been filed,^ a. 
petition is presented to confirm it, and for the taxa^ 
tion and payment of the costs, and, if that be neees- 
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sary, that the rights of the parties in the money 
produced hj the sale of the timber^ &c. may be de- 
clared; it may also pray that the recognizances 
entered into by the sureties may be vacated, there 
being no longer any reason for keeping them in 
force ; an order is made on this petition to the effect 
prayed, and the costs are taxed in the usual manner, 
and generally ordered to be paid out of the fund, of 
which the produce of the timber forms part. 

Of course the foregoing proceedings will often vary 
item peculiar circumstances, but it is impossible to 
anticipate all cases, and where such circumstances 
exist, it is not difficult to judge of the necessary 
Yariatioins. 

8omethn«8 it may become neceasafy in a ooose 
that the old mateiials of a maiision«house or other 
building should be sold, for in some cases it will 
lu^ppen that the old materials may sell more advan- 
tageously than the house itself would as standing ; in 
sach cases the proceedings are very similar to those 
for a Bale of timber, there being a reference, und^ a 
decree or order, to the Master, to inquire as to the 
propriety of the sale, and the other usual proceedings 
to cazry it into effect. 
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What a lieceivei' is— In \vliat Cases appoitiU^<-iAi^(}M6n"^ 
f6f Appointment of— How ftppoinf<<d*-^HdW A]^lttt<nc!Af''> 
App^ed ag^st -^ Rek:eiTer*s Duties isKnanagng iandi|> 
kttitig £<tate-^How Tenants CQiBik4lk€(..to,4ttoi:i^r7*-l|o(Y.,^ 
ReoelYer's Possession and Authority to he, enfor^^-pvM t^ft 
Receiver bringing Ejectment — And distraining ~ How , 
Stranger to Suit to recover Property in HecelVei^ JWssesi?'^ 
sion — Allowance to Receiver for R^airft^Ai^ t<> I^Hn^fillKi ■. 
in Receiver's Account and paying in hia BdUmcen^^ow/ > 
Acconnt brought in and passed — Receiver'^ .^^i^aryr^AffiTilr 
davit verifying Account — Paying in Balance — Laying it^oi^,^ 
in the Fundsr--How to compel Receiver to hring in .bis '^ ] 
Account — And to pay in his Balance-^As to prob^^nj/" 
against his Sureties^^As to Receiver paying in M«liieB tidt- \ 
bdng the ordinary Income from Sstates'*— When. Re^tbr 
proteioted against Defaults of others, and wheniiH«t-KMotiDi|«,| 
fpt\ Receiver's Discharge and to vacate Recognizances i<|f'. 
Sureties — When Balance due to Receiver may he ordered' ib' ' 
he paid to his Sureties. ' '* 

A 'Receiver in Chancery is a person appointed by, < 
the 'Oottrt to reoeive the rents, issues^ and profits iC 
landsi and the profits and produce of other pitoperty« ■ 
thei subject-matter of proceedings in the Court, and . 
toinlaiiige and take care of such lands and property 
during' ihe pendency of the suit or proceeduD^ ; ana • 
heixi* appointed by the Court in cases wh»e it m» 
dodbtful to what party the property will ultimately , 
belong') or if that be mot doubtful, where such party - 
frdmsome ineopaoity, such as in&ney, is incapaci- 
tatlsd from receiving the profits of or managing the 
estate^himself. But in either case a Beceiyer is ap- 
pointed only where it appefurs .unreaaonable that the 
party or parties to the suit,. who would otherwise 
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perform Ms duties, should be entrasted with the 
performance of them; and in all cases, the Court 
takes care that the person appointed Receiver is a 
proper person to be entrasted with the performance 
of the duties of the office. A Receiver is considered 
as an officer of th^ i[!}oyu*t,j lpd(i^ tiu^t capacity has 
some privileges, ana is under some restraints. He 
may be appointed at vapous stages of a suit, though 
not in general before answer. 

The cases in which the Court will think it proper 
to,§ppp|ji|^t^a Receiver will, of course, depend on their 
owxb fificuUar circumstances, but those of most fre- 
qitent 'oecomnoe are, where infants are entitled to 
reld'febtate ; in suits between partners in trade, where 
th^ (^ject is to wind up the concern, but not where 
th^.p9rtn^rship }s to be continued ; and in suits to 
gu^iKi, against the dissipation of the assets by an 
exeoiitor or administrator. The two latter cases are 
thoMe in wMch the Court most usually appoints a 
receiver befbre answer, and this is done on motion, 
thje, Court being satisfied by affidavit that the pro- 
pearty is being wasted, or in danger of it. 

A Receiver is only appointed where a bill has been 
filed; and where either party to the suit intends to 
apply for the appointment of a Receiver, notice of a 
motion for the purpose is served on the other parties, 
and counsel are instructed, and the motion is made. 
Either of the other parties may oppose it, and if oki / 
si^cient grounds will, of course, do so suoceasfully (< j 
huH. if the nation is successful, an order lis made ! 
refetfing it to the Master to appoint a propyl! iper^s* 
soi|'td*lbie'ia Receiver, and to allow ham iaisaJbcyriliffo* 
hii^ienre-ftnd pains, he first giviiiig seoutaty^itOibeL^aphih 
prdiveMl of by the Master, duly to account), jfipv andxi 
pa^^^liMI he shMl receive ; ajid tbe^rdcar ^O0cts)t(lif>)h 
teittMS of' the iaikds toattom md pa^y.^thedrirenttiiiiil xi 
arr€IA' M^d' their gmwing- Tents; to snoh* tReeeiiwff i-sjui n \ 
thlMl 'tbe^lieei^ey' shall Manage^ taa well)as laetdabdtm 
let'liie>e^tlite.'>iiitik'Jdie ap^bationJbf the^ Maistor,r^> 
antf^aM^hii/^MtKmittsrifladiipa^d^^ finomnq 



time to time, and directs the usTeslKmitt (ia the pab- 
fie stocks) of sucli balances. The party obtaining 
this order proposes some person of his nomiaaticw as 
receiver, and his i^ent earries into the Master^ s oliee 
tke proposal, in which two persoiasy proposed as Ihe 
Beceiver's sureties, are abo named. This proposal ia 
accompanied by an affidavit showing the amonnA of 
the annual income fmrn the real estate, and 4h0 
amount of the personal estate, and the fitness of the 
pefson proposed as Beeeiver for that offioe. If the 
other party object to the Beeeiver so proposed, he 
may, in like manner, carry m a counter-prap^ of 
another person for Beeeiver, but a stranger to ihe 
suit is not at liberty to propose a Beeeiver. The 
Master, being attended by the parties, decides npon 
the person to be appointed Beeeiver, and makes his 
report apprtmng of him. It is a general rule thai e 
peer will not be appointed a Beeeiver in conaeqaenee 
of his privilege, neither will the solicator, or a party 
in the cause, nor a trustee, be appointed, exeept, 
perhaps, with the consent of all parties, but even 
then no salary will be aUowed, amd, in general, « 
proposed Beeeiver must be a person fit for Uie 
office. 

When the Master has made his report mpprmring 
of a Beeeiver, the Beceiver's soheitor takes and files 
the report: the recognizanoes into whieh the le- 
eeiver and his sureties are to enter are th^ praparad 
and ingrossed in the Master's office, as also the affi- 
dsrit of the sureties of theur sufficiency, by wbidk 
tlray depose that they are worth a sum, whieh is 
aaually double the annual rental of the estate^ and in 
ease there is personalty, double the value or aaaonni 
thereof («). 't^rTee^niwiee and affidayH an fHSK 
«iired by the agent of the Beoeiver's soheitcw, 
sent into the country, and the recogmsance k 
kaewledged and the affidandt sworn brfoie a ~ 
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^trmviismyf mi tbajT'^re^ ibem fetumed to Lomdon 
«Bd hSi with the Mast«r» who then makes his report 
i^fqtomiinff the Reoeiv^r } which report is also tiUi:en 
md filed hy the Receiver's solidtor^ and the ap« 
pointsaent of the Receiver is tbea complete. Of 
eourse the parties to the suit may, when the Re- 
ceiver's sureties are proposed, ohject to them hy 
afildavity if they are iusumcient. 

When a recover has heen appointed hy the Master^ 
the Court will seldom, on the application of any of 
the pavties who may he dissatisfied with the appoint- 
ment interfere with the Master's decisioii, and it is 
generally conclusive unless a veiy strong case of dis* 
qualifiiCation can he made out ; tne case of Wynne v. 
lerd Newbaroughi \5 Fe9. 283, is an instance of such 
a ease himng been made out ; there the Receiver ap- 
pointed by the Master was a member of parUament 
and a piactising banister, and resided at a consider- 
able distanoe from the estate, and the Court ordered 
the Master to review his report, which was tantamount 
to deciding that the person appointed was not a proper 
person ; but in general the Court gives full credit to 
the Master's decision, and is loth to disturb it. If, 
however, it be conceived that a sufficiently strong 
ewie ewts for setting aside the appointment of a 
receiver, a petition is presented setting forth the 
objectioas to the Receiver appointed by the Master, 
and praying that the Master may review his report ; 
affidavits must be made in support of the petition* 
The petition is served on the other parties, who may 
appear and oppose it, having previously, if necessary, 
filed affidavits in opposition, which affidavits may be 
leytied to by the petitioner. Counsel are then, in* 
itviieted by sll parties having an interest in the 
msitter, and the petitioii comes on and is disfK>sed of 
us the usual way, an order either beiqg made as 
ffliyed, or the petition being dismissed; if the tai&t 
fi»r the Master to review his report be made, the par* 
ties carry in fresh proposals, on which the Master 
piQMed% mid decides as in the &st inatanae. 
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trsceivet* :8hall'<ikifutHige) ms^ >weU ^ al^' sdi< • and ^ let » 
'estati^ with^the'a^j^lMtienf^tihd Masiirit: v/ Ini 
kkg' wider tliis' ordelr^^ia Recdyto bay^^'wiitii tiife» 
|x#oi»ait]oii of ^ti Master, <let^the estateiio the ^eiwnd 
ttefunitsbjr 'parol* m^^ment'fknaiyeBjp :tai.je8ry aoA 
where this'ib theeiteat^tlie'mteRstlgriiiitedtoffiie 
t)e]i8nts> all that u hextessarj)^ to jttstiff tie Beceinr 
dB| l^oUgh' Ins agent; to caivydn before tiM Master 
a short 'Statement 6f the tenant's 'ofier and o£<th^>naH 
tpre of the premises proposed to he let^ npen^Ufhiah 
thfe Master decides ' as to the fito^i^tfof'th&tfaq- 
posad, and the Receiver iMsts according (t(> his opimon, 
but' the Master makes no report to the CkKirt;< 'Where, 
kowever, any act proposed to be done byttheffie- 
ceiver in the management of the estate -or iii IMisa^it 
•is of more importance ; for instance^ if itbe pibpibsed 
4o grant by lease a greater interest than thatM6£«a 
<texiflQiGy from year to year, the B^ceiye^'s' agent icaor- 
lies a proposal, stating the terms of >the lease i pro- 
posed to be granted, in a formal shape into the Mas- 
^ter's^ office, and the Master is attended by the' parties, 
'nod decides on the propriety of the proposad^' and 
ibakesa i^eport of the proceedings and of his dedsitei 
to the Court, \diich report requires to be con&rmed 
'by th^ Coinrt, and it may be objected to by any parity 
who is dissatisfied with the Master's dedsiesi. ' "Whtib 
'the Ma^e^s report is confirmed, and not before/ the 
^'BieeeiVeir is authorized to take the steps approved" of 
by the report. 

If, Svheii a Reoeiter is appointed of landed estate^' a 
vienatit ref^i^es to attorn, the course to be pursued is 
t to serve ori him personally a copy of the order for a 
fteceivfer, and a copy of the Master"s report appoint- 
ing him, and an affidavit of the service of these must 
be made ; a notice of motion for a four-day order 
'.miust then be served on the tenant, and an affidavit of 
^'theselrvioe made. On these affidavits the moti^Kvis 
ttiad^, aald'the^rder is then drawn up and servedt^n 
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4ift teiifcmt qwrawia^Drit tafa'T^ciafeyifa «eimng^bie>oo|)ies 
3iftolddbm<iiirf^ nportytto^ Itbeiorigi- 

^Ma &d theftJM' aS\ tUe «emce«^-(if ittiie 'teriant -do not 
4ttlDTri wii^HliflUe ioiir tdays^ iiiii<afii^nti of 'the somce 
4|^ tbfef dedn* and cf /hiss^eiusal to atMrn must be 
fanade/' aakl then^.Toii idotioti> aa-okd^ is obtaiMMl fiqfr 
Bna coi]iBiiltali(tO'tfae>QueQQ'8 Prisoil) and thapffoper 
^officer 'of l^rJBptsontproitcedfi' and tak^s him into cUa- 
'teiji(^. JSapixty to the suit distuiHb the possession 
nt'^^kk Recenrenr^ lan order >for his committal to Prison 
4bi obtained' in th^ »fir9t instanee, his act being a oon- 
dudptytaa oftiieo^ssity*.he has had notice of theap- 
^wlfitnient of tiie Receiyer. And, in general, the 
rTBooB^ is of the same kind against strangers, for in 
.anyi Mher wajr listing to recognise the Receiver's 
-atithoiity,'and against parties for any other act thwi 
tthaA >ofi distiirbing his possession. 
f»' I 'A' Receiver cannot iMring an ejectment without an 
iDi^def of the Couit, and when he is allowed to bring 
il, it is not brought! in his ovm name> but in the name 
of the party having the legal estate, and before bring- 
ing it <hat party must be indemnified. A Receiver 
is>at libeHy to distrain at his ovm discretion for rait 
iaa aArear vrithin the year, but if in arrear for more 
fithan a year^ an order of the Court must first be ob- 
' tained. A Receiver cannot distrain in his ovm name, 
init must do so in the name of the person or persons 
legally entitled to the rent. 

Where a Receiver is, in that character, in the 
possession of propert^t^ a stranger to the suit is not 
at Uberty to bring an ejectment or action to reco- 
ver that property vrithout the leave of the Court ; 
his course is to present a petition to be at liberty 
i.to bring an ejectment or action, and the Court, if 
it see fit, will permit him ; or, in cases not invotor- 
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■'• (a) See form of Affidavit of Service of Order and Report, of 
'NtfUoeof M'otioti md of Affidavit* of Service thereof, and of 
-.iai&daidtol>Serv^oej^'^«r-d4F Oxder, in Appendix, sect. 27. 
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ii^ ukj diffimik fBwtkui of tilk to Ihe fonftx^, 
the daioiaat may pelitiott lo be exuwiTwd jtra mjer^ 
M9e wOy which» geneiellj, will be a leas expeosme 
{MTooeeding than biiagiag aa actioii : as to this {no- 
oeeding aeepa§ty Ghi^pter X, 

Allowances for enstomary moem, if not i» a obr- 
siderabk amount, maj be made bf^ the Beceiver ta 
the tenants, ancl will be sancti<med on the passii^'-nf 
his aeconnt ; if» ifom the droumstanoes nnder whi^ 
they are claimed, the Beeeiver feels any difficulty in 
aUowing them» a shoit statement i^oold be sub^ 
mitted t» the Master for his sanction ; but if the 
fcpairs are to a consideiable amount, a pn^xnal 
diould be earned before the Master in the nsnal 
way, and his repovt, approving of the aUawana^ 
should be obtained and confirmed before the Be- 
ceiver makes the allowance : fw if he do make any 
snch considerable allowance, and the Master ^euld 
not afterwards sanction it by a report, the ReeeiTer 
will not be allowed it in passing hi» accouiits. If 
the repairs ai^e considerable, the BeoeiTer should at- 
tend to them himself, and not kave it to the tenant 
to do so ; and when the proposal is caiaried into the 
Master's office, he will Mke to be famished with an 
estimate, by a competent person, particidanung the 
repairs neoeMary, imd stating for what sum he waH 
undertake them. 

By an order of the 23rd April, 1796, it was cxr- 
dered, that the several Masters irf the Court should 
thereafter fix the days upon which all B>eeeiver% in 
their respeetiise offices, should annually procure their 
accounts to be ddivered unto the Masters; and ako 
the days upon which such Receivers should .pay the 
balances due upon the accounts so delivered iq, cr 
such part thereof as the Master should certify to be 
proper to be paid by them. And it was ordered, that 
with respect to such Receivers as should neglect 
to deliver in their aooounta, and pay the balances 
thsiraof, at the times so to be fixed for that puqmae 
as aforesaid, the aasnral Maalen to whom aiNb 
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B oB c i TPBfB weie anoiiiitaUe» Bfa^nld, ftom time to 
tine, when tluar subaequent aQooimts were pro- 
cboed to be examined and passed, not «mlj disallAw 
ihe salaries thersin daiwed hj such ReoeWers, but 
siso charge them with interest fit five per cent, per 
aimnni, npon the balance so negLeeted to be paid by 
them, during the time the same should appear to 
bftve remained in their hands. And it was farther 
oidered, that eveiy Eeeeiver, acting under the 
anthority of the Court, should in eaeh year procnre 
his amnial aeeoant of receipts and payments ie» 
specting the estate entrusted to his care, to be 
enmiined and settled by the Master, whose duty it 
OBght be to inspect the same, within the space of 
six months next ensuing the time appointed by such 
Master for the deHvery of such account into his 
office, as befetre directed. And m case any Re- 
ceiver should at any time thereafter neglect so to 
do, a certificate of evesy such defaidt was thereby 
required from the Master in whose office such ne- 
glect or default should hiqipen. 

The above order has been, in eae respect, modi- 
fied by the fi^rd of the Orders of AprU, 1828, by 
which it is provided, that the Masters, in acting 
upon the order of Court of 2drd Apiil, 1796 (being 
that whidi has been just stated), shall be at tiberty, 
upon the appointment of a Beeexrer, or at any tinte 
■absequent tl»ieto, in the place of annual periods^ 
Ibr the dehvery of the ReoeiTer's accounts, and pig- 
ment of his balances, to fix eidier longer or shorter 
periods, at his dncretion ; and when sneh other pe> 
rinds are fixed by the Master, the jegulattcMis and 
yraciples of the order of 23rd April, 1796, shall in 
att other respects be applied to the Beeeber. 

At the times fixed by the Master in his nfest 
appointing the Reeeirer, the latter muflt prooure his 
acoonnt to be passed ; the form in which uie account 
is to be made ant ▼aries in the offices of different 
Masters ; and, therefore, it is usual for the London 
agent to put the Receiver's first account into proper 
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far a9 concerns such sums. T|he agent; yhen 'thtP/^ 
account is in a proper shape, c63fri^s it' into thK'' 
Master's office, and takes out, and serves lipon' Ml ^*^ 
parties interested, a warrant on leaving th^ ttdbwolt,*" ' 
which operates as a notice to them that it is left; , 
and they may obtain copies of it if they choo^!'!^ 
The Receiver's agent then takes out and seHre^ 
warrants to proceed upon the account, and ki Ih^" 
time appointed goes through it before the M&lstCT,'''* 
producing the vouchers and giving such explanations "[ 
as may be necessary ; any of the parties interested ' 
may, if they please, object to the allowance of any . 
of the items in the account, to which they thins ', 
there is a valid objection, and the Master judges of 
the validity or invahdity of the objection, and allows 
or disallows it, as he thinks proper ; when the account ' 
is thus gone through, the Master proceeds to tax the * 
costs of the Receiver, and other parties interested, in 
passing the account, and these are inserted in the ac- 
count as disbursements : another thing inserted as a ' 
disbursement is the Receiver's salary, usually abouf ' ' 
five per cent, on the amount of rents received, though' ' 
where the property is of great extent and value, the' '' 
per centage will not be allowed at so high a raj;e''": 
however large tjie property, a per centage is scarce*^" 
ever allowed which will make the Receiver's salki 
exceed 800/. or lOOOf. per annum. The "timci . ii!?''*? 
passmg the Receiver's first accoimt is the tithe' \fHiir"* 
what is edited the Rieceiver's salary (which is iii'fact . 
his per centaee) is fixed, and' when any bf'tKd'bitf-"!' 

(w) Fyp I onftj fonp*; *ifhWb.^l give 9^ geiftfira), ,id€s^ ^^.;tJ|E^,>i 
m'^^lhi^V^imh^^r,^ i. . .,inl nw -Millf;-) Juriib^ 
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th^,4'*P''<^^ ^ ^*P* ^y ^^ Beceiver. At the foot 
of|^^ account kept by the Master, Ma clerk pre- '', 
pa^^an^j ii^oasea an affidavit, to be awom to bj 
th^^^ceirer, Terifyioe the account ; this book is ' 
th^ tfitea fVom.the Master's office and sent intii 
th^,, f:ptmti7 by the Beceiver's agent, and the Re- . 
eeiTf^ ^wears to the affidavit before a Master Estrft- 
orain^j^ j when the affidavit ia avom it is returned ' 
to ii^e London Agent, by whom it is left in the Mos- 
teij^a office, upon which the Master prepares and ' 
nlt^tnatelj makes Ms report, which states the amount 
du^ from the Receiver, and fixes the time at which . 
he^p to pay it into Court, and the amount must be , . 
Ktf^ttei to his London agent, who will take the 
proper ateps and pay it in accordingly. When if 
has been paid in, the plaintiff's solicitor should, ip " 
ord^r that it may not he unproductive, apply to have 
it invested in the fiinda, which, on the proper steps 
being taken by him, will be done. The stepa to he ' 
taken upon the Beceiver'a second or subsequent ac- . 
coimt, are similar to those on the first. The Court ',' 
win not, in general, on the application of the partibsl ' 
enter into 3ie consideration of particular items al- 
kmed by the Master in a Heceiver's account; hut ' 
it will enter into the consideration of the general 
prinriple on which the Master has proceeded in tak- 
ing the account. 

If the receiver do not bring in h)s account in due ' 
time, any party to the suit, who is desirous that he' '. 
ahoald bring it in, may take out and serve upon tihe ' 
Receiver's agent, first a genera), and then a peremntory 
wanaat, calling on him to do so; and in default "of''' 
hia doing so, the Master grants a certificate of the 
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de&olt, wliich ia filed, and tbea the party proec»dfl|0 
n entitled to an onler of eourse, that Has foccwfl > 
do bring in kis -acoount vitbin four days, at ataad 
cemBiitted. Upcm an affida^t of personal ser\dee^of 
this <Nrder, and another certificate fton the Master, 
that no acoomt has been brought in, a motion is 
made fur an <Hrder absolute finr ti^e ccamnittal of the 
B£eeiver> and he is thereupon taken by the piopol 
otteer of the Qaeen'a Prison and handed over to Urn 
prison. The pxoeeedings to got the Aecemr eon* 
mitted, are fery aisular where hia Msoount has beau 
passed^ but he n^leets to pay in his balanea at the 
time appointed by the Master's lepoit; the certifi* 
eate of de&ult^ in thai eaae^ being given by Urn 
AcGoaatant*6enefal. A Reoeiver shoudd» howeren^ 
never neglect to earry in and pass his account, and 
pay in his balanoe ; for, by sueh ne^bect, he is not 
eidy hable to the above ineonvenienoes, bat to be 
disallowed his per centage, and to be charged wnA 
interest at five per e«it. upon his bakne^ luoder the 
Older of 2drd April, 1 796 . 

Where the Receiver has neglected to bring in m 
pass Ins account, <» pay in his balance, and has been 
proceeded against sikI brought into oonlempt, as )aal 
explained, it will generally be necessary to |M*Qeeed 
against his sureties on their reeognisance : wl^re thn 
Receiver is become bankrupt, or an insolvent debtor 
it is not necessary to proceed to bring him into eon* 
tempt, as sudi a proceeding would, in thai ease^ be 
dearly useless, bi order to proceed ^ain^ tbe 
sureties a petition must be presented, which must 
be persoaalfy served upon the sureties, or a notica 
€i motion must, in Hke manner, be personally served; 
whether the proceeding be by petition or motion^ 
its object is to obtain leave to put the leeogniaMUfc 
in suit against the sureties, for the aBumnt repoited 
due from the receiver and costs, and unless ths 
sureties diow good cause an order will be made 
giving the liberty aaked fer. The proceeding agauuit 
the sureties is by teire Jwdms, at the suit H Att 
'Masterof the Bolls, and of the Master who lyppointed 



tiie Reedver, in wlmte buhm ^he -recognisnnoe is 
dhrajs taken, and tW proeeedings must be com-i 
n^ced and pvomeded witli in the Petty Bag Oifiae, 
and not in aaj ot the ordinaiy Common Lanr Conrtt. 

If, ^m fevtuitons drcnmstaMtet, any oonsidev* 
aiile sum o€ money should come to the Eeeerveff^a 
hands, not ansing from ^e ordinaiy ineome from 
the estate, he should regulariy more to pay it into 
Ckwurt, so that it nmy be invested and piodace in* 
tecest, for tiie Conart will net aBow him to make 
interest of it far his own benefit, altfaoogh he may 
My pass his aeoounts and pay in his babmees at tlie 
inroper times, bnt if he has made snch -interest ev 
turned it to any profitable use, die estate will be 
ordefed to hare 'the benefit of it. 

if money eoUected by a Beoerfsr be imtd Jbk 
deposited widi m banker for secorily only, amd nM 
WKUied with the Meenuef^^ oum numm^ nnder circmn^ 
atances in which it cmdd not hare been properly 
paid into Conrt, and the banker £ttl, the Beeeiter 
will not be anawenble for tiie loss, but tiie estate 
must bear it (4 Run, 60) ; and a ReosiTer in remittin g 
OMDey to be paid into Court, should remit it specifi* 
cally for that purpose, and it would be prudent to 
remit it to a separate account, if he has another with 
the bank ; for in one case it was decided that if a 
Receiver makes a remittance to his own credit and 
use, and not to a separate account for the trust, and 
the banker fails, he shall be charged with the loss 
(11 Tea, 377). Where a Receiver has remitted his 
balance, he should take means to satisfy himself that 
it has been duly paid into Court, for it is not enough 
that it has been paid to his solicitor or agent, or the 
solicitor or agetit of the plaintifi^ or any other party 
in the cause ; if it has, and either of these who may 
happen to have received it and not paid it in, become 
insolvent or bankrupt without doing so, the Receiver 
is chargeable, and must nevertheless pay the balance 
into Court ; this is one of many reasons why country 
solicitors should employ none but reputable agents. 
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When the dndes of the Becdver are at an end, 
whether hj the terminatioii of the suit or by other 
means, an afiplication should be made for his dis- 
charge from die reoeiTeTshipy and that the recogni- 
sance of himself an^ )V9 a n getto maj be yacated. 
To entitle him to this he must have passed his final 
account and paid in the balance in the,nsual way ; a 
petition is then presented to the Lord Chancellor^ or 
the Master of the Rolls, with the necessary prayer ; 
on the hearing of this petition the order will be nuide, 
nnless succes^^y opposed op. some sufficieipLt ^oup^ 
and when the Receiyer^s agent has obtained th«.or4er 
he wiU attend with it at the Inrriment Office, and 'ttet 
the record of the reo^nixanoe mah^Eed as vacated, 
and the coontiy solicitor should take aeAre to have a 
letter from his agent stating that this is done. £yjen 
after the recognizance is yacated, if there be a balaoce 
due to the B^^yer, and the sureties havtf paid aby 
money for him, for the purposes of the suit, dtfaer 
Enough his defalcation or otherwise, during tlie 
receivership, which they have not been repaid^ tibe 
Court will, on their appUcation by motion or petition, 
order the balance so due to the Beceiver to be applied 
in paying them, so far as it will extend. ■ 
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€ff^U^&~ f6r, <il6' l^'rocess pf tontempt — Subpoena — To compel 
'''©cffeirtfeiif's A^eai^^de — Attachment — How to compel 
t )9hbriff to 'retdtA' it^MStierlflf's Return — Serjeant-at-Arms — 
.h^fft^fi^ratioiA^-^ifilioiw oaucBted —• Proceedings on Sheriff's 
p B^t^ of.C^i (jSoiplia where Bail taken — Messenger*— 
' Abearance ordered to be entered for Defendant — The like 
" frdceedi'iigs where Bail not taken — Process of Contempt 
* t&^nst Infants, Peers, Members of the House of Commons, 
i Married Women, Corporations and Persons of unsound Mind 
I T^Process of Contempt to compel putting in of Answer'— 
Messenger where Defendant out on Bail — Habeas Corpus 
when in Custody — Proceedings on Return of Non est inventus 
<:— How to compel Answer of Infants, Peers, &c. — ^When 
"Sheriff may take Bail, and when not — Process of Contempt 
to enforce Payment of Costs — To enforce Performance of 
other Acts — To procure Execution of Deeds, &c. — To enfbree 
the Delivery of the Possession of Land — Process of Con- 
tempt for and against Persons not Parties to the Suit — 
Examination of a Stranger, pro interesse suo, under Seques- 
tration — Process of Contempt to be diligently used — How 
to clear Contempts, and obtain Discharge from Custody. 

Where a party to a suit has disobeyed any command 
of the Court properly signified to him^ he is said to 
be in contempt, upon which certain proceedings take 
place which are known by the name of process of 
contempt. The command disobeyed may be con- 
tained in a writ, order or decree, and if the person to 
whom the command is addressed disobeys it, after 
being duly served, he is liable to this process. In 
order to bring the party into contempt the instrument 
should be served upon him personally, if possible, but 
where personal service cannot be effected, the Court 
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will on motion (the facts giving rise to the necessity 
for it being stated on affidavit), in proper cases dis^ 
pense with personal service, and substitute sueh 
service as can be effected. 

We shall first consider the process of contempt as 
a means of compelling the appearance of the defen- 
dant in a suit, m cases in which it is necessary to 
resort to it, which, however, it will not now be so 
often as formerly, as the plaintiff will generally be 
able to obtain leave to enter an appearance for the 
defendant. 

The subpoesia issued by a plaintiff and served en 
die defendant, on filing the bill, commands the de- 
fendant to appear within eight days after the service 
of the writ, exclusive of the day of service, and if, 
after being duly served with vtut sabpoena, he do 
not appear within that time, he is in contempt ; in 
that case, the plaintiff's agent having been furnished 
with an affidavit of service of the subpoena, and 
with information where the defendant then is, will 
procure an attachment directed to the sheriff of the 
ooimty where the defendant is to be found, and will 
lodge such attachment with the sheriff's London 
deputy, or send it to the plaintiff's country solicitor 
to be by him lodged with the under-sheriff. 

When the attachment is retuniable (whidi it may 
be either in term or vacation), the shenff should be 
requested to make a return to it, which he will 
usually do; but if, on being applied to, he refuse or 
neglect to do so, a rule to mtum it ia obtained and 
served on his London defyuty ; if he disobey that, a 
second rule is in like manner obtamed and served; 
and if that also be disobeyed^ the Court will commit 
the sheriff to prison ; of course, however,, the writ 
will most probably in all cases be returned without 
the necessity of carrying proceedings against the 
llieriff to this length. 

The sheriff, if he have been unable to take the 
defendant, will return nan ett uwerdusf if he hate 
taken him and discharged him on giving a 
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hmA, he ^tffl vetan '' ibat ke has ieH»cfaed lum^ 
and has his body ready as coauMraded^" but if the 
AesiS hsae iakai the defiOidaBt, but hai% not 
taken bail, bui taken him to pnsoii, or if he find 
Mm akeady in prison on other deteiners, he will 
ietam '*<hat he has attaM^ed him, and that his 
body remains in his Majesty's ^aol for the county 
nf voider his ^the shenfTs) custody." If 

the sheiifF return non ett iamentus^ the plaintiff may, 
if he have reason to believe the defendant can be 
4aken» issue fresh attachments from time to time 
till he is tidsen ; but if the sheiiff cannot take the 
ddfimdant, he makes a return of wm est inventuSy 
fipon which a sequestration is obtained, which is a 
commission either to die sheriff, or much more 
•coimnonly to four or more commissicMiers named 
by the plaintiff or his solicitor, which empowers 
them to enter upon, possess, and sequester the 
real and personal estate of the defendant (or some 
particular part of the lands), and to take and 
keep the profits, or pay them as the Court shall 
appoint, imtil the party has puf^d his contempt) 
by appearing and paying the costs incurred by the 
process of cootanpt. Und^ the sequestoition the 
commissioners possess themselves of the property, 
aotd keep the defendant out of it till he have puiged 
his contempt. As the sequestration, however, is only 
intended as a means to constrain tiiie defendant to 
appear by keeping him out of the enjoyment of his 
property, that is the diief object to he kept in view, 
and the eommisskmers are to keep the property in 
^atu quo as much as possible, and not to sell or dis- 
nose ef any part of the personalty eSLcept under the 
direction of* the €!ourt, which will oidy be given so 
&r as is necesaery to pay expenses, or where ihe 
pn^rty furoposed to be sold is of a perishable na- 
ture ; and in any case an account of it iis to be kept, 
aa the defendant is entitled to hv^e it back on purg- 
ing his contempt ; but the proper course is to pay 
money which may come to the hands of the seques- 
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in the proeess of 

If the sheriff return to the attadwi«it» ** thii ke^ 
has taken the dofendaiit» and Im» las .W^-^ea^)^ 
(which is the ntamwhim tte defeadaHt Im givvii' :^ 
hail), a sequestratkui issttas im like' niiinig if the . 
defendant fails to afppear. 

If the sheriff has taken the d^endant mi the* ^ 
attachment, and the defendant has nat gKven a bail* 
bond, but remains in custody, or if the dieknjuait k 
already (when the attachment is lodged) in the 
county gaol on other detainers, the plaintiff'suwlici- 
tor should, as soon as he ascertains A«eI 4li^'de£aiK*' 
dant is in custody, if he were not in cmtocty whes* ' 
the attachment was lodged, or if he weve, tben aa 
soon as the attachm^it is lodged, senre tbe^vbfeas^ >• 
dant with the notice to miter an 'i^ifi^iMnee, or'< 
that, in default of his dokig so,' proeeMbngsKwiU be « 
taken against him pursuant to the act-of d WllL IV. 
c, 36 (a). J ^ >,. - 

If the defaidant, on being served ^tli>tifaifi notice* 
do not appear, the plaintaff, on, an affidavit 'Of seii- 
vice of it, and on production of. a eertifioote from 
the keeper of the gaol that the defendimt is in his 
custody, may move the Courtto appoint one of the 
soUcitors of the Court, to enter an a^^arance for the 
defendant^ which will be done^ but the attachment 
will still operate as a detainer against the defendant 
till he pay the costs of contempt. It is here import- 
ant to point out the necessity of giving the notice, 
and, if the defendant do not appear, in comphanoe 
vnth it, of getting an appearance entered for him 
without delay, for if the plaintiff have not effected all 
this in a period of little more than five weeks from 
the defendant's going to prison, or detainer on the 
attachment, the defendant will be entitled to apply 
to the Court for his discharge without paying any of 
the costs of contempt, which i^lication vnll be 

(•) See the form of a Notice in Appendix, sect. 29. 



gjpited itnlwts tbr Cwat- aec goM cfwwe fe the con- 
trary, and the effect of such^icwliiige wSk he to put 
WEt4aiA to the stidt. 

¥be process of contempt ta compel the appear- 
anew of a defendasit in ordundy cases has now been 
pointed out, hot there are some cases in which there 
are differences which it will be proper to mention 
here : these cases are those of infants, peers, and 
members of the House of Commons, married women, 
and corporations. The method of compelling the 
appearance of an infant is pointed out, ante, page 50 ; 
of a peer, ante, pages 53, 54 ; and the case of a 
memoir of the House of Commons is similar, except 
that in las eeise there is no letter missive, but he is 
served without ceremony with the subpoena, Uke any- 
other person ; if he do not appear according to the 
exigency of the subpoena, then, upon an affidavit of 
service, an order will be made for a sequestration to 
issue unless cause shown in eight days, and if no 
cause be shown it will (on affidavit of personal ser- 
vice) be made absolute, and the sequestration will 
issue : the commissioners named in the sequestration 
must be requested to make some return to it, and 
upon producing the sequestration and return, an order 
will be obtained on motion, for a solicitor of the 
Court to enter an appearance for the defendant, 
under the statute of 1 Will. IV. cap. 36, sec. 12, upon 
which such proceedings may be had as if the defend- 
ant had actually appeared. 

When a husband and wife are d^ndants, the 
husband ought to appear for his wife as well as for 
himself; if no appearance is entered for the wife the 
attachment issues against the husband as a matter of 
course, and the same proceedings are had upon it to 
compel an appearance by the wife as if it had been 
for want of the husband's own appearance. As to 
the case where they Hve separate, and the husband 
has no control over the wife, see ante, page 56. 

Where a corporation aggregate are defendants, if 
they do not enter their appeara&ce, the proeess 

I 
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issued against tbem is not an attacbiqieaty bat a da- 
tiingas ; this issues upon au afidaTit of service of 
the subpcena, and is directed to and lodged with the 
sheriff^ who levies 40 shillings and returns the eBs- 
tringas; if no appearance is then entered, an alias 
distringas issues, on which the sheriff levies 4L, then 
a plnries distrin^is, and then a sequestration ; bat in 
practice there is scarcely eyer occasion to go beyond 
the first distringas. 

We shall next consider the process of contempt as 
a means of compelling the defendant to put in his 
answer^ when he has already appeared. 

The yrrit of subpcena isauecT by the plaintiff an 
filing his biU^ not only commands the defendant to 
enter his appearance, but also commands him to 
answer the bill ; if therefore he do not put in his 
answer within the time allowed by the mles of the 
Court, he is in contempt, and an attachment may 
issue against him ; the attachment is executed, and if 
the sheriff have taken bail, it is returned in the same 
manner as an attachment for want of appearance, for 
which see ante, pages 1 66, 167. Where the sheriff has 
taken the defendant and discharged him on bail, the 
plaintiff's agent on motion obtains an order for a 
messenger of the Court to proceed to apprehend the 
defendimt, the messenger obtains the Lord Chan- 
cellor's warrant, and having received instructions 
from the plaintiff's solicitor or agent as to where he 
is likely to find the defendant, proceeds, and if he 
can, apprehends him, and brings him to the bar of 
the Court ; he does not, however, bring him to the 
bar till he is required by the plaintiff's solicitor or 
agent to do so ; and it is important to be observed, 
that if the plaintiff does not cause the messenger to 
bring the defendant to the bar of the Court within 
ten days after he has been taken into custody, the 
defendant wiQ be entitled to be discharged^ and the 
plaintiff will have to pay the costs of contempt himsdf. 
I^ however, he do not put in his answer within eight 
days after such discharge, the plaintiff may issue a 
new attachment against him. If the sheriff arrest the 



^4»)d9«t €Mft tbft 2itocibia«]^> mi do act take bail, 
but the defendant remains in bis custody, or if the 
tVufifwdftPt. be in th« sheriff's euatody on other de- 
tiiperst h^ ahouii return thftt he has taken the de* 
tfjodj^y who reiOfOBs in her Majesty's gaol for the 
OGOfiiiy oi y ixk bis (the sheriff's) oustody'; 

and then the i^aintiff, instead of moTiBg for a mes^ 
seoger, must move for a habeas ocurpus, on whidi the- 
sheriff returns the other detainers^ if aay, and bringa> 
the defendant to the bar of the Court. Whesa. the 
defendant is bi^o^ght to the bar of the Court,, either by 
the messenger or the sheriffs on the habeas eorpus, 
ha is turned ov^ to the Queen's Prison, where he 
remains until he clears his contempt by putting 
in his answ^ mi paying the costs; (at the plain- 
tiff has the bill taken against him pro c<mfe88o : if he 
were brought up by habeas corpus, ai^ other de- 
tainers were returned to it, he remains charged wi<^ 
such detainers in the prison. A defendant in custody 
on an attachment must be brought to the bar of the* 
Court within thirty days from his arrest (ur detainer ; 
aind if this be iipt done he is entitled to be discharged, 
without paying costs of contempt, which must in tibat- 
case be paid by the plaintiff ; but if the defaidant do 
not put in his answer within eight days from his 
dUcbarge^ he is liable to a fresh attachment. 

If the sheriff eanuot take the defendant, and re- 
turns non eat inventWy the plaintiff may, upon affi* 
davit that due diligence was used to ascertain where 
the defendant was at the time of issuing the writ, 
and in endeaYOuring to apprehend him under it, and 
that the person suing out the writ, verily belieyed 
at the time of suing it out, that the defendant waa 
in the county into which it was issued, obtain a writ 
of sequestration, after which he may proceed to have; 
the bill taken ^ro confesao. 

In order to compel the answer of a peer or other 
person haviog privilege of parliament, the process is 
similar to that used to compel an appearance^ viz. 
an order nisi for a sequestration, which is afterwards 

i2 
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made absolute, unless stood cause ,be shown to the 
otmtniiy."' ''-'"^''' .ni./'.ri Tum..^wJi th.| nf .nv^T/ofl 

. If«'d«fetodittitj '(iti^btea^'bftmgh^>W^m''^^^ 
for^^ant ^ (hfe iin*^6t,' ta«.kis"oatK ih' Cptirt thaf 
is unaWehy 'rtasotidf bbV^y," tb eirijilbV a; ^oKcili* 
toimtinliw ariswteri'the C^iirt' Will refer, It ^to^^M 
Master to iiiqtiSre into the truth bf that allegatipn] 
a(nd to tepc/tt theteon 'to the Covtxt foHhwim; 
and the Cofort ihay apfp6int*a solidtoi' to'coiiatirt 
such inquiry on behalf bf the d^enda!at; ^d if |^^^ 
Master reports him td be unable by r^bn of poverty 
to employ a sohdtor to put iii his answer, tne C/oilix 
may assign a solicitor and counisel' for hiiiH.'to'eiyiLt)]!^ 
hiBi to put in his answer. j. 'jiii i" 

To compel the aiiswer of Ah« infatit wto''h!^'^^^ 
Beared, or that of a defendant of unsound i^iia npt 
found so by inl[uisition, the mode is a^ poJnt^oCoui] 
tmtey pp. 50, 57. ', j 

Aeainst a corporation aggregate the process is by 
distringas, alias, and sequestration. 

To compel the answer of a feline feotert i)i6 attkcU- 
mehtand other process goes against her husbtod ; if 
he harre no control over her, he must, on affidavit, 
obtain an order to exempt him from the process of 
contempt, and that the wife may answer separately, 
and then (an order for the purpose being obtained) 
the attachment and other process will ^o against the 
¥rife*. ' If A bill is filed against the husband and wi^ 
ist i^fifpeet of a demand against her out of her sepa- 
rate estate, or in her character of executrix, &c. and 
the 'husband is out of the jurisdiction of the Court, 
liie plaintiff, before he can issue an attachment against 
thi'Wife,' must obtain an order for her to appear a^A 
^SWer separat^, and then the proceedings are the 
wftt^ ae Mietir tne tfusbatid obtains the ord^. . ' ''^ 
' ' WbWt tttt' {attachment issue? for a contempt inn^ 
!a|rp«tt'ing'bi^''«ot',ttriSf#cririg, it is in the piiture "oif 
itt^sbe»))i^6<^6^k, anid* Where the sheriff takeii the dt^ 
<^d^t,''h«f*may ^e a bail-bond or n^t, ^'}i& 
'^itptim 4ittt thii isi iddoih r^fbsed ;' it^ i^'noi;'Vktiat 
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t&wknr, to put this bona in'suit, though in wftitsse 
,fl43 t^^ei(,«lift»«fc»WWWt 

J9,ft(llyi (B.thew. tWO'OWW 
1 Hlqnithe.Wtachmtnt, , „ 

'."■jln/wha^ver s^ige.,tlie-pn«^»S|9f *x»ftt«Dpt mg 
t«^l|ue defen4uit ma^ c)^r Itis g^nteimtt' by {WttUg 
iii|W, answer aaA, pjff^o^ the c^sts of contmipt ; hut 
if|ihe aifswer b^ e»cqpite5,to as^ iasuffioieut,, osd » 
Tepoi^, tl^e pltnntijF is , npt drivpn to comueaiDe the 
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_ ,(fi ^^e^pt anew to 9010^1. » better 1 
^ inay take it up at that, stage at. whicK i:t wm 
wj^D t^e d^eadaaC put in the. insufficient answ«ri 
j''T'^er^'|(j,,pieans,pf,the process of contempt. the 
^imPmSi)'^ npt suqo^ed. m getting the defen^wi 
to put in tak answer, he usually proceeds to hfis^ W 
W tak^ orif :(;(Wj/wr*p; but. we will reserve what 
obserrations'wehave to,make on this subject till the 

tuextiph^pt^ wifl proceed, tQ notice the proces» of 
;)i(iit,. , i^, t)^^ . qWaqter ojT what may b« cbUwI 
grocMs,,Pv.forjtbe purpose of compellii^i thit 
paymeuf.of mon^y or the doing of wme other mA 
o^ertfd Tjy the Court. ■..,■-,-. 

..Where u^ the coarse of a cause a partr, ia ordered 
to* pfiy posts, they are first tased by WO Mwtier,. vrbs 
ffyea^ .^ certificate of th? amount, which i» filfli in ,thc 
proper ptfce, and on production of the wder aadt m 
ofRcecopy of the certificate a wnt is issued,, which.!* 
usiia^y caEled a subpoena for cost^ siul under whicih 
they are payable to the bearer, and need not tbere> 
tore be demanded personally by th@ party entitled to 
Ihen ; a copy of tnis subpcena is XM^i perMoallf 
on' the party ordered to pay tl»e costs .(but. ttndw 
special circumstances, an order dtspensingi with 
personal service, may be ohtaiAe4)i'.aiid.tbe,imgm||l 
subpcena at the same time is to be shown, aud-tk 
aiEO(int <^f the coats demanded; if the. coats arajtCt 
pud tq the bearer,. an affidavit of tb^^ sepviw. itfid 
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4e»fty^ (i«) IB to be Made, tipon whidi «n «itt»elk>- 
Ai€Mt is issued) aad the regular process of e&atetapty 
m before described to a sequestratioti, is gone l^rough, 
^th t^s difference, that if nan ^t itwenhts be t^- 
HMwed to the itetachmetit, tbe Serjeant-at-Arms fioed 
against tbe party in contempt, and if he can find mm 
Y^ brkigs him to the bar of the Court whence he is 
Mnmitted to the Qneen^s Prison; if the Serjeant-aSb- 
Anns cannot find him he returns non e$ft inpehtu^, 
and (^ that retam the Beqfoestration issues ^ afid ift 
litts case^ if the defendant, in the coarse of the pre- 
cc«s, is committed to the Queen's Prison, he not imfy 
i^Mnains there, but a sequestration is issued and exe>- 
cut^; and in tliis case, the money, and ^o thtt 
emts of the process of eontempt, are actually levied 
ht means of the sequestri^on, which is not di»- 
«Wged till the whole be paid, until which timie 
aiei^er is the defendant, if he be in custody, dift* 
charged from prison ; if there be nothing <m "Whassk 
k sequefiitration can opei'ate, the defendamt mustYe^ 
mam in prison till he pays thfe costs and the costs df 
(Mtempt, or gets discharged by means of the 1d- 
si^dBt Debtors' A(!^. Where a party in a suit ia 
ordered to pay a sum of money (not costs)^ the ipto- 
oeedings on process of contempt are similar, only the 
money is not payable to the bearer, btrt to the party 
entitled to it ; We must, therefore, personally demand 
it, or authorize some other person to do so by power 
^ attorney. Where the party ordered to pay the 
(JOStB or money is a peer or person having privilege 
of parliament, the subpoena for costs or the order is 
served as in other cases, but iftfetead of an attach- 
ment issuing, a sequestration issues on thie production 
of the affidavit of service. The process of contempt 
is "similar in all cases where the party, in whose favomr 
an order or decree is made, is entitled under it to any 
benefit which admits of a pecuniary satisfactaon. 



{€i) See form of Affidavit in Appetildit, sect. 30. 
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The process of contempt for recovery of costs 
is not now so much used, since, by the 1 & 2 Vict. 
c. 110. ss. 18 and 20, and the Orders of 10th May, 
1839, costs may now be recovered by fieri facias and 
elc^t. 

By the stat. 1 WiH. TV, c. 36, riile 15, it is enacted, 
liiat when any person shall have been directed by 
any decree or order to execute any deed or other 
instrument, or make a surrender or transfer, or to 
levy a fine or suffer a recovery, and shall have 
refused or neglected to do so, and shall have been 
committed to prison under process of contempt for 
not doing so ; or being confined in prison for any 
other causCj shall have been charged with or de- 
tained under process for such contempt, and shall 
remain in such prison, the Court may, upon motion 
or petition, and upon affidavit that such person has, 
after the expiratioti of two calendar months from the 
time of his being 'committed under, or charged with, 
or detained under such process, again refused to 
execute such deed or instrument, or make such sur- 
render or transfer, &c. order or appoint one of the 
Masters in Ordinary, or if the act is to be done oiit 
of London, then, if necessaiy, one of the Masters 
Extraordinary, to execute such deed or other in- 
strument, or to make such surrender or transfer, &c., 
for and in the name of such person, Sec. ; and the 
execution of the said deed or other instrument, and 
the surrender or transfer made by the said Master, 
&c. shall, in all respects, have the same force and 
validity as if the same had been executed or made, 
&c. by the party himself ; and within ten days after 
the execution or making of any such deed or other 
instrument, or surrender, or transfer, &c. notice 
thereof shall be given by the adverse solicitor to the 
party in whose name the same is executed or made, 
ifnd such party, as soon as the deed or other instru- 
ment, or surrender, transfer, &c. shall be executted 
or made, &c. shall be considered "as having cleared 
his contempt, except as far as regards the payment 
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of the costs of the contexnpt, and shall be entitle^ to 

df Ute'ilct ttptoilcibl^to^hy'bk^Vl '' ' ' 'm j . 
-^"Whm a'adftwdiiit'l^^atocfeA''(rftrfa&fedU^ 
up to thfe'jf^lWtrtirf'th^'jidsteart^'rir'toa btL 
iM< 'pi^ptrty/thA 'a^cifefe ^i^ttWei^ tetfst bb Iprf^i 
served* "Oti' thd'aefeiiattift, 'atoi^^i ihfe dbafe'tttkej' 
dttbahd ^ipOd^eiaJori'teade'; mid if it'le' teftii^, 
then, Oh'sii afflakV% bfthe'^rdtee dna' 6f "(!h6 TO& 
matfifd'tod n^ftii^, it Writ^of tesistancb Tdtt Bi^' otQ^;!:^ 
to tesue* This wirit' is diretitl^d to the'sh6r^#, ^ho^ 
by tirtHe bf it, will yixt tfhe plaintiff Hito the'pb6s5s(-' 
sTon bf the land, ftc. .■•..•. .^. -i .) 

T6 compti the ^xectttiott of a decrfefe i^ k'^Sh^lCH 
ration, a distringas is the first proce^, andtke]dU s^^ 
questration. ;■ ;•; ' '; "VV; 

Where, under a sequestration, the seqtiytrk^' 
seize property which any person (a ihortgfigee,' mt 
instsbce) lays claim to, he must not proceed' at law 
to Pecorer it from the sequestrators, but miist pre-^ 
s^tit a petition to the Court of Chancery t6 be ekai^' 
mined pro interesse sua, and the inquiry as to '^tethfeV* 
he has the right he claims, takes place in the Cottrtf' 
of Chancery ; and it is a general rule that, for any 
act done in the execution of its process, the Court of 
Chancery will not allow the party to be sued at law, 
but will itself inquire into the matter, and set it right 
by restoring any thing in dispute to the party claim- 
ing, on being satisfied that the claim is well founded, 
or in some cases by awarding him damages for a 
wrong done to him. 

It is necessary that a solicitor should be aware 
that all process of contempt must be diligently used, 
for if not, the party issuing it might get into consi- 
derable difficulty : for instance, if on an attachment 
returned non est inventus, other subsequent steps in 
the process of contempt be taken, and it should 
afterwards appear that if due diligence had been 
used the party might have been taken on the attach- 
ment, the Court might order all the subsequent pro- 
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s^oujfl be mftdetto J^^ . 

, • 4t ,^4iy process, of ,q^»t^p.p^ ^v^, i issued ag(d|^ 
^y pvty, he roust, if w, cii^tp4y ,uppn,it, remaiin acv 
Of ,if not \n custody, be laust remain liiible tq be 
iaken until be has purged lus. coipiiteropt.; tbis is done 
bv performance ot the act fear the uon-^peiformance 
of which he waa in contempt, and by pej^ng or ten- 
derij^ the costs of the process of contempt ; these 
costs are, in the more ordinary cases, a fixed sum ; 
the costs of an attachment issued, but not executed, 
are lis, 2d.; if it have be^i executed, i3s. 8d. The 
costs of an attachment with proclamations not exe- 
cuted, 12*. 11^., if it have been exeuted, 1 5s, 5d. ; 
and the costs of a commission of rebellion, 2L Is, 4d, 
When a defendant, who is in custody, has purged his 
contempt, he is entitled to an order for his discharge 
in those cases where the other party does not, by 
consenting to it, render the application for the order 
unnecessary. 
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CHAPTER X. 
Miscellaneous Matters and Proceedings. 



Enforcing Appbakance by Defendant who is out of the 
Jurisdiction — ^by Defendant who has absconded. — -Serving 
Copy Bill on Defendant — Effect thereof and Proceedings 
fhereon.— Takino Bill fro Conipesso— In what Cases^ 
Proceeding! to take Bill pro Coa/eiso, where Defendut in 
Custody — Decree — Proceedings ia the Case of Peers and 
Members of Parliament — Corporations — Proceedings to take 
Bill pro Cot^fesao where Defendant in Custody of the War- 
den of the Fleet — Where in any other Custody — ^Within 
what Time the Proceedings to tdce Bill pro 'Cof^%MO laiint 
be taken — Consequence of their not being taken in Time- 
How to proceed to take Bill pro Oai^eMo against a Deiend- 
ant who absconds — Subsequent Proceedings in the Case- 
As to Decree on Bill taken pro CoirfeMo. — Security roa 
Costs — Tn what Cases Defendant entitled to — How waived 
— How Order for, obtained — How proceeded on — How Se- 
curity given — In what Amount — How Proceedings taken 
against the Sureties. — Election to Proceed — In vdiat 
Case Plaintiff put to Ms Election in which of two Suits he 
will proceed — Mlien Defendant may take the necessary Pro- 
ceedings — Order to Elect and Proceedings thereon — Special 
Election — Mortgagee not put to Election — Mode of staying 
Proceedings where several Suits in Chancery for the same 
Thing. — Distringas to restrain Transfer or Sale of Stock- 
Effect of , and how obtained. — Examination pro interissb 
8UO — In what Cases resorted to. — Proceedings in Forma 
Pauperis — Order for, how obtained — Effect of Order- 
Motion to dispauper a Party — Costs of Proceedings mFormd 
Pauperis. — Infant, Guardian, and Maintenance— In 
what Cases Application for Guardian and Maintenance usuallj 
made — How made in a Suit — How if no Suit be pending- 
In what Cases Order will be made without instituting a Soit 
— In what Cases a Reference to the Master will be ordered— 
Petition for Appointment of Guardian and Maintenance- 
Proceedings before Master — ^Report — How confirmed, &c. 



Applioatioii for inercMised Maintenaiiee-^As >to IMaialenanee 
allowed when Infant's Father alive — Mode of af^aling 
against the Master's Decision. — Paying Money tv and 
OUT OP Court — How Money paid in — Investment of it — 
And of Accumulations — As to Transfer of Stock into the 
Name of Accountant-GeDeral — How Money received out of 
Court — Power of Attorney to reeeive it — In case of small 
Sams — 'Proceedings where Money payable to a Married 
Womaa-^fixamiuation of her by Commissioners — How con- 
ducted — Order for Payment of the Money — As to Annui- 
tants, ftc. entitled to Dividends— Transfer of Stock out of 
Court — Where a Married Woman entitled to it.— Of Soli- 
ciTOfts~<tiieir Bills -*didr Retainer. — Costs. 

Whcr« a defendaiit in any suit is out of the juris- 
diction of the Court, the Court upon application 
sopported hy such evidence as shall satisfy the Court 
in what place or country the defendant is or may pro- 
bably be found, may order that the subpcena to 
appear, or to appear to and answer the bill, may be 
served on such defendant in snob place or country, or 
within such limits as the Court thinks fit to direct; 
siidi order is to limit a time (depending on the place 
or country within which the subpoena is to be -served) 
ftfter service of the subpcena within wkidi such de- 
^dant is to appear to the bill, and also (if an answer 
be required) a time within which snoh defendant is 
to^plead, answer, or demur, or obtain from the Court 
' wdder time to make his de^snee to the bill. 

At the time when the subpoena is served, the plain- 
tiff .must also cause the defendant to be served with 
a copy of the bill and a copy of the order giving the 
plaintiff leave to serve the subpoena. And if upon 
lihe 'expiration of the time for appearing, it appears 
"to the -satisfaction of the 'Court that the defendant 
'vvais duly served with the subpmna, and with a copy 
of the biU, and « eopy of the order, the Court may 
4i|K)Q ihe applioation of the plaintif]^ order an ap- 
^ptaittice 'to be entered for the defendant. The affi- 
'wrnts for the purpose of proving the SMrvine must 
'stttte when, where, how, and by whom it was effected. 

'If ^it is made tovpipeur to 'the Court by sufficient 
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.flridevKe titVitiiinirfdd&aftliUDdt againsfc wJiiwaaiHsiilipiiiii ii 
to i$iipe|ar^.orf|aiii|i|)fapiand ataikwor^'ia bittthasdsanMd, 
h9» be^n withip.the jtmsdjictidii of the' Court iftt'SMiiie 
ti^e not jmf^ thiai.two yeans ibslbre thciSubpcHia^sMs 
ifisu^d^.^od.tbal.lifiis beyondithe'seas^ or tkat upon 
inquiry i^ his ; usual ipkce of Abode (if h^ hlid any)^ ^^ 
ftt.any other place or places where >at the tim^ iviMn 
the subpeeafta was issued he might; pn^bablyifa^eibeeQ 
met .witb^^he- could not be foupd so as to be .seriidd 
.with process^ and ;that in eitiier> case there isjjtist 
^und to beUev^ that he is gone, out «f the ireahny «r 
otherwise abscoiukd, to aroid being sinrvied wit^ipn)- 
oess, the Court may order -that* sueb de^ddahb^do 
appear at a*, certain day naaied in the^rdef^t Mid a 
copy of the arder^ together with a notice^ initay ^within 
fourteen days after the making of <the order 'ihe in* 
inserted in the. London Gazette^ and bieiottherwi^ 
published as the Court diveets ; and in «dse' the de- 
fendant does not appear within the' time >iimfited' by 
the order> or . within . such further time as iitte 
Court appoiculis^ then, on proof of > suoh publioatMiti, 
,the Court may order an appeacanoe to bq entered- 'fpr 
the , defendant on the applioabion of the • «pilaintfff. 
,The notice, wMch is to be published, together^mdih 
ithe order^ is in the following £bvm : — Notice*' ^^ A ^. 
take notice,. that if you do not appeiar pofsuant to 
the above order, the plaintiff may enter «»: appeahmpe 
for you, and the Court may afterwards grant to-^he 
. plaintiff such relief as he may appear to be entitled to 
.on bis own showing." 

i; > It. was frequently necessary to make persons cte- 

i.fendants to a suit who from haying some interest oqh- 

t.n^cted with the subject matter were necessary parties, 

; . and yet against whom nothing was prayed by the b^, 

• the. only object of making them parties being tint 

they might be bound by the proceedings, so that ti^e 

plaintiff might not be liable to have those proceedings 

called in question afterwards ; it was necessary that 

sudi defendants should be compelled to appear and 
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i fkfd^ -answte,/ ' demiorp Ovu dMdMm' ' ki 'the oirdiniury 

mny^fferitiiiitil theji^/did io)tfa8>p)fl|i&tiff<eould not get 

>«»f^ritb r his * suit ;) it > (freqiieiitly >hAppekied, however, 

'ikifciSiMdi pfivtiesinnide^iiO'iesiatiiiiee) and mdeed had 

.iiQ/objeMiQm ta.the pkintifP obtainidg what he prayed 

■by hit \xll^ biiti being <(ia£ties 'to >the suit, it was neces- 

aaky to treat' them as sneh >4ti]fd for them to appear as 

sndi. idutringi the, prDocedin^ in the oanse; it was 

thtughtithat the expense of <thift might very well be 

'^ii^pensed ng^th in aaeny oases^ and' therefore certain 

i^iddrs* .hare been made io alter the practice in tins 

tresp^ot^ iwhieh praetiee will he now stated as estar 

• bhahed. hy^ 'those orders . < 

;^ .Where no account, pai^ent, conveyance, or other 

direot relief is sought against a party te a suit, it is 

inot.ineceasary for the plaintiff to require such party 

-provided he is not an infknt) to appear to and answer 

the.bill^ but the plaintiff is at tibertj to serve him 

.with a copy of the bill (whether original, amended, 

'4ir fupplementol)^' omitting' the interrogating part 

..thereof; and sucii bill as against such party does not 

'praV' a subpoena to appear and answer, but prays that 

.such iparty upon being served with a copy of the bill 

may, be bound by all the proceedings in the cause ; ' it 

Js optional with the plaintiff to sdopt this course how- 

•ever, for if he think fit he may still require such a 

/party to. appear and answer the bill and prosecute the 

suit against him in the ordinary way, but at the risk 

wof costs* if he improperly do so, as will presently be 

shown. Where a plaintiff has served a defendant 

with a copy of the bill, under the circumstances 

which have been stated, it is necessaiy to cause a 

memorandum of the service and of the time when it 

was made to be entered in the Record and Writ 

Clerks' Office ; an order of the Court is first obtained 

Ibr leave to make this entry, and to obtain this ordler 

an affidavit is required of the service of the copy bill, 

: and of the time when the service was made (a), 

(a) See £orm ci Affidavit in Appendix, sect. 2, No. 3. 
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In crvder to 'be 4>f «ny vaMcU^, 4lie semae of 41^ 
^ec^y must tftlc^ pkoe wiiliki tiv«}ve t^eelcs fkim tiie 
filmg (^ ^e bill, but if the ^lamtiir ^kas ^mtted te 
>8erye it wkbiii that ^tkne ke nM^, wiHiovit 'ae^oe 4t 
•the defendant, mofnae the C«urt i«r lea^r^ to do 4t 
within some further specified tkne, - and the Cocotnmif^ 
give him leave upon sHch terms as May seem just 4» 
•the Gouit. 

A party who has ibeen served with a •tMqpy of the 
•bill in the way which Ims been podmfeed <>ut, ^may 4ake 
^either of three courses-: First, if he seen ikoA, the 8«ft 
-eaimot poscsdhly affect las interests in any way, he 
may not appear in the suit at all, >bat leave ^ -to ttake 
its eonrse, he w^Uof eourse be bound foy^the pro- 
ceedings in the same way as if he 'had appoeti^d to 
and answered the bill. Seocndly, it m^y be that Ms 
interests f efuire that the suit should be proseooked 
against him in the oi^dinary way, and if he thiidcs fit, 
he is entitled to Yequii^ that it shall be so|)ro8e<;uted ; 
if he does so require, bis cous^se is to'^ttiter an appett- 
ance in the common form, but the eo^bB oooasio&ed 
by his taking tins •course wre 'to be paid hy iikn, sin- 
less the Court oth^^se lihrecta. I%(frd^, he muf 
require to be served with a notice &£ the pvoeeedii^ 
in the cause, but not otherwise to have the 'same pio- 
secuted against him; in that oase he mayentorn 
special appearance under this ibrm-r— ''^ A. 'B. "appaais 
to the bill for the purpose of being served wti^ndtkie 
of 'all proceedings thereon/' Hamg «ntef^ tMs 
appearance he is entitled ^to^be served with n^tiDe<0f 
all proceediogs in the cause, and to ^appear theMOb'; 
•but in this case also tfhe co^ are t>D 'be paid hfi&ie 
party entering t^e^ap^iearanee, unless^^he GmBet^^Ukmi' 
"Wise directs. 

Wheal a defendant has been •served with « Gday ^df 
the bill, and the memorandum <of semoe tras 4MiMii 
^^oly entered, and the defendant 4oe8 tm w^thii 
twelve days after the service ef the oc^y%inii^iiai 
-him enter an appeMfimce -either in the comnaon -lom, 
or in Ihe •ispecial ^Himm whieh Jhas >j«8t- been imea- 



^Imed, <ii¥e pknittiff is at Uhetty to proceed in ^he 
cause as if the ^^fendaiit served P/ith the Hsmy biH 
trere Bot a party ti»e»eto. A p«rty is not at nberty 
%o enter the special appesranee after the twelve days^ 
Without ^rst obtainifig an order of the Court for 
l^at purpose, of the appheaticA for which order the 
plaintiff must have notice, and when such order is 
obtained the defendant entering the spedal appear- 
Wdce is hcfund hj stll the proceedings in the cause 
ptior to its being eiftered. It has been stated that 
the plainti'ff instead of serving a defendant against 
•whom no account, &c. or other direct relief is prayed 
'mfkh. a eapj of the bill, may require him to appear 
and answer, and may prosecute the suit against him 
itt the ordinary way, if he does so, however, the<costs 
49Ccasionied by that course and consequent thereon 
will have to be paid by the plaintiff unkss l^e 
Court directs otherwise. 

If a defendant be in custody on process of contempt 
4» not answenng, or if he be not in custody, but 
^e process of contempt far not answering have been 
eshausted, that is, if it have gone so iin* as a aeques- 
^tnttion issued, and the defendant does not and wiffl 
not put in his answer, the plaintiff may proceed to 
have the bill taken against him ^pro eenfe^a, and to 
obtain a decree in the cause on the assumption that 
the defendant has confessed liie truth of the bill, 
which indeed is a reasonable enough instruction 
to be put upon his obstinate refusal to answer k. 
Formerly a bill could never be taken gyro eonfeuio 
'Cmless the defendant had appeared, «nd if he chose 
to lie in prison without appearmg, the bill could 
not be taken pro eanfesBo as long as he did so ; but 
mum that difficulty no longer exists, for where the 
^^flf^Nidant is in custody on process of contempt for 
<waiit of appearance, the plaintiff is authorized to 
«iifter an appearance for him ; and if there exists « 
•certam state of circumstances, whieh shall be pre>- 
wmAj explmsMd, 'a plaintiff ma^ have his ^iU tidsen 



appeared npr can be takett MtbbtiStM/;^^*^ ''' "^'1«^ 

hating th* Mf tak'eii >A) '^OiVe^^a \i ahto^teaiMfllf? 
attiJhlileAt ' dhd 'dthef Wc^^sS' bf JidnteiiAk MMt 
e^ch'hkye' fittedbi'dayis bfetw^feti tSie 'tes^i^ iiia Hhi*' 
retuta." ■" '■ ' "'' . " , '! " ',"■' ; '|- '' '^ ;' 
In easef l^e defendant liks entailed hiis iC{)peardnc^i ' 
but has hot put iii his answ^t; and the plaintiff has 
proceeded so far "With the process of dbht^pt foH 
not answeHtlg as to obtain a seque^ti^iioii, th^' 
plaintifPs agent, on a motion of course; 'obt^ns". itti'' 
order to set down the cause for hearing, diid tbfU!^ 
the clerk In Court may attend on the hefaring wtth" 
the record of the plaintiff's bill (that is, the' bill ac'-*' 
tually filed), in order that it may be taken a^fiiinst 
the defendant 'pro confesso. This order having b^n' 
obtained, the cause is set down, the record and vrrk 
clerk attends with the bill, the title and prayet 6f' 
which are read, the decree that the bill be tdke^ ^)^¥ii 
amfesio is then made, with such conslequential'di-' 
rections as may be necessary. There is no diffei^ence 
in the practice, though there be other defendants 
who have duly answered, only the decree |)ro con/i?**© ^ 
as against the defendaat who has made default is 
taken at the same time as the cause is heard with ' 
respect to the other defendants. 

When a secjuestration absolute has been obtainM^' 
agaihst a peer or member of parliament, for not a^'" 
peering or answering, the proceedings to take thii" 
bill pro cmfeB^o are the same as the above, only if 
th^ sequestmtion be for not appearing, an aj^piear-' 
aiic^ must bb entered for the defendant under thfe^' 
stkttitfe, wMch th^ Court will order to be done \ the ' 
proceedings are also the same on a seqiiestratiM'^ 
absdltite agaiWst a corporation aggregate for not oJi- 
sibMnj^:' \ iEltt^Tiot awdre that the Court pbsses^' 
p6^6p t6' (k^^t kli appearance to be fentcfed; fbr *'| 
oi'b^i6n,"6xC^pt' perhaps itt thfe'drtBhriy 'tib^^* 
.ft&"sfeMcfe»"M'^ stibpiidtia i^ ibiji,'^"']{^esiiittfe/'tttfrt?* 
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to mat object, and that ne need not make, j^j, 

i8,,]t3|0^4 t9,u^^.afie,.diligen,ce,a,* eye^fjr s<^p of the 
m:9p^^..^^,,9f}i^f, tp Imv^.th^ def^dafj^ti taken^ mi if. 
^ipinit, tfx.^e ,4ue.diUg<^^, ana it should after-' 
^ftF^..^PPI?F.Wt.,^,)i9 Ti^d.used it. the defendant 
iij|2||ht.!^f^ye.be;^9'.^^ without much difficulty,, tie. 

'^,pe,)ml?Ie to Vvq.his subsequent proceedings, set 
l^} ;9jp4.Brohably,wit^ costs. 
fffO^ t)^& execution of an attachment for want 
agaiiist anj defendant, or at any tiipe, 
j}i^ .t^hree weeks, afterwards, the plaintiff may 
of^i^, thie. defendmat to be served with a notice of. 
iQ^qtio;;^ tfi- b^ ^^de. Qn some day not less than three 
wi^^s^ after 1;he, day of such service, that the bill may , 
h^^pif^jf^^.jiro CPf^es8p against such defep4ant, anjd, 
t^f^Tfl^pon,, .unless, such defendant has in the mQ^r 
t^e^pi^t isK his. answer to the bill, or obtaiuied fuiit^ex, 
t9p^(t;o,ai^swer the same, the Court, if.it s^ thinks 
fit^ii^y. order the bill to bie taken pro oo^fej^^q ^^x}3^% . 
such defendant at such time and upop suq];i tern^« 
u|i^4»r^^tU^^^ tP such conditions as» u^der tji^ pif^mu- 
st^^ces of the case, the Court thinks proper. ,T?xe., 
above course does not seem to require tW 4^^114^^ 
to.be! brought, before the Court, but it is ^ i^^w ,pj;derj j 
an4 requires explanation., If the plainii^. dQj?s,\nptt 
take the above course, or does iipt ,t^e iti within t^p . 
thtT^ weeks, the course to be.takeKi is pi^ ,\i^bich.w^t^ 
now be showp. , ■ . , . i 

Jrom^the preceding Chapter it. will, h^v^ been.;^f!^Uji,. 
tl^t, where a defendant. h^s been tak^^ pTi (proQ^^.pj^, 
cont^pipt for not a^weringj, ,whether ^e >irer^ t^^J^ . 
by,tl^e sheriff, pn the rttacbxae^nt^ oy by the.,Sea;j^^- , 
atf^l^s, ^ei^ hroi:^ht,)ip bdbri^.th^ Qourt wiccflflri ; 



niitted to and Temams in the Qhboi's Prisoa. Ik 
this, however, there is aa exception, iv^ich it iB neces- 
sary to mentloii, whidi is, where the defendant is de- 
tained in the sheriff's custody for a misdememocBr; 
in thtA ease, when the sheriff hrings the defendant 
hefonre the Court on (he habeas corpus, he is k}v3j 
ftraiaUy turned over to the Quecsi's Piison, hot k^ 
m fhct, carried Ibac^ to the prison imjA -wheikoe he 
ntme, chained with i^ detainer in the suit, bi 
both cases, how€n^er, the prooeedUngs, in order to 
have the h^ taken pro eanfsMo, are Hk same ; thtg 
are the following : —<>n a eertificste "fi^m ^» yrofa 
<iffioer of the Queen's Prison, the pteintiff's a^Bt 
mo¥e8 for a habeas corpus cum csusis to hriiig 4fac 
defendant to the bar of the Court, and that the cl^ 
of records and writs may attend atlhe return •thereof 
with the record of the plaintiff's hill, in order that 
it may be taken pro eonfesso against the defendant^, 
this is A motion of course, and the ordcrr ha«ng been 
obtluned, the habeas corpus is iss^d; it most not 
be retuniable earlier than twenty-e%ht days from the 
time the defendant was befove oofismitted by the 
Court, and the retum^lay must he one on which the 
Couft will ^t mn morons ; the writ <yf habeas oorpm 
is lodged at the Queen's Prison, and on the TCtom- 
day the officer of that prison brings the defendant 
into Court, the derk of records and writs abo attends 
with the bill, and counsel being instructed on behalf 
of the plaintiff, moves that it be taken pro cm^euoj 
which is ordered accordingly. If there be «ther 4ie- 
fendants the suit proceeds m the ordinaiy maimer as 
against them ; but the order to take the biU pro eoi^ 
feoso concludes the cause as to the defendatnt agauiat 
whom it is so taken. 

Where the defendant is imprisoned elsewheve thttn 
in the Queen's Prison, detained for a misdeiAeaailur, 
the only difference in the above proceeding is, that 
instead of the certificate of the ol&oer of the Qiteen'a 
-Prison, a certificate from the officefr in whose cttSto^ 
the defendant is, of die causes of his detainer, espe- 



ddkliie cotndiitift^ftt in tli« stiit'liiid H^at fbr tbe 
ini9CKine!Riio\i!f j ^vliicli certificate ttrast be verified by 
affidavit, it i« ^to be obttttBied, wnA xipon it the otd^r 
for the habeas^ &c. will be obtained. 

It appears tbat if the diefendant is in prison for 
fekmy, a bill caimiot be taken pro canfesso c^ainst 
him tin his ittiprisonment, <fr at least that canse of 
detainer, is tft fim end. 

^VHiere a defendant bss been tidcan cato «ns1;ody 
<m pn)cess tfftmttetftpt *Mr not lanswering, the plain* 
trflrs solidtot must net be inaetive because the de^ 
fendant taay choose to lie in ]biris6n, but the defendant 
nrasrt;, if he be in custody it dxe messenger or Sef- 
jeaiA-sit-arms, be brought biefbre the Conit within 
ten days frem the time of his atrest ; or if he be in 
the cnst^idy of the sheriff, he tmist be bronght, by 
habeas corpus, btfyvt the Oourt ^1§iin thirtjr days 
frsm the lime he was taken ; or if he were preTioefiny 
hi the sheriff's cttsrtody, within thirty days from Ifce 
thne the attachm^t a^amst Mm Was lodged with the 
sheriff, so as to bperate as a detains. When the 
dc^ndant has been so biionght to the bar ^f the 
Oonrt and 'Committed to the Qaecn's Prison, or (if 
theve be a dcJtainer agabist him for a inisdemeanonr) 
bade to t^e sterns costody, ihe plMntiff^ solicitor 
is not to stop Ms proceedings and let him lie in 
pison, bitt mnst proceed to tal*e the b^ pro earef^ssm 
in liie manner which has jnst been described : the 
pmod within whidi iMs mnst be done ^(epends in 
some degree ^m circmnstances, tend is, perhaps, not 
very exax^ly defined, bnt it w31 be n««r the truth to 
s^te as a general proposition, that the whole proceed- 
ings to take die bill pro confgfso, should be completed 
within a period of about eighteen or nineteen weeks 
from the time of the original arrest or detainer of the 
defendant -upon the attachment; this affords ample 
time to do every thing necessary, but not very much 
to lose. These points of practice are governed W 
die statute 1 WiH. IV. c. 36, s. 15,mlos 5 & Id. If 
the bill be not taken pro confesao in dae time, the 



c»tiiemtJt;ui<},«i»MMl Wtkip exS 

«pe*ia!lWUIIttfanc6y^."' '': '■'''';/' 

'■' Bythe'riWffifjtriWlfJSe^lsJa. itisrecifeaj'ttiit 

iwnelimea' jfe'rattnS \i&i6 '.UWWn'.^mselyes 'MyM4 

tli^ seas'o/btlift^^e kb^(^ndedtoayoi4 apB^K 

bt'Cbvirt* (jf-^ity:'OT .tfcfng Served 'with ww^ 

tei-- thktj. pnlrti,*!^, to 'sreMefl^'^'-'--'- ■'" '-'^'-i'-^- 

enacteAJ that if ih W; sui 

coBiinenctrfl itt' aHy'Corirt ot 

sgdiist' iTbctnaay ^bpoena 

issue, shall not cause his a[ 

upon 8HBh process Withjn s 

manner as accOriSng to'tlie 

same oiigM to have been entc 

had been duly serred';' and a 

shall be made to the satiafac 

Strch' defendant is beyotfd I 

hqtdiy at his, usual tiTace of 

taanA s«' as to hi, serVed *it' 

Uiere is jilst grottnd fo heli 

is gone put of the reOlth Or 

avoid being setred with pre 

ihetiahdin such case the C 

pMMss Issaed, mKy make an order dir^^Agja^ 

amointing mch defendant to appear at a certaiii djH. 

Uief%itl'tD he qanjed, and a copy of such pr4er~shid,' 

Withhi' fburteeri days after such order made, .beijn- 

seked i^' the London Gazette, and publisltf^ .oii,s(^ 

Lord's dajr, tmmediately after diviae service, in t^ 

p^h chuty;h of the parish where ^uch defendjU]),^ 

IHMle hid usual abode, vrithin thirty days next be^ 

such' his' ftbs^btiiw, and also a copy of sucji (ird^, 

' ' (U) the k^iUVit Mtikld state the f^S npdn Alch, the bidl^ 

the Lbove offidavitB, there must be sn affidavit of the f«ct thit 
tha >l(fBii4wt Uii beenio Sngkod yrkMit Itroytxet: nUil t>rf^ 
thasabpoBBa ««s itluediHa-iee. 9af"lh< Aet|'»)t4'^na(^T| 
»«*», fi Ve«. .1. ■ , : I ■'"H" "•••■ '":■■ 
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mmted by siicn order or witliiii.^!^^l^.,fu^;l;Qep?...l;iW^ 

fli^ Qo^rt sl^all. appoint, t^fn.,gpi,pyoQf ,iwa4fl of 

^cn j)ubiic^tion of suc^. p^ai?r .f^s afe)re«\id,^tibe, pqmit 

JSfeg satisfied of , ilf e truth . thereof*. . Wy ,ordej: tb* 

^Inti]^^'. tiH ^ to be taken |»ro confe^so, aud n^ke 

sttpKict^eree ihereuppn a^ sba}l be tbpught justs and 

ikay tiiereiroon issue process to compel tbe pei^fopa* 

atnce of sucn decree^ either by ep. immediate sequps-r 

^f^t^on of thiB rea) aiid personal estates and effects of 

^ne paity'^'o 'absenti^ig (if any such can be found), 

dt* yucii part thereof as may be sufficient to satisfy 

oi^'dema^'tSts pf the plaintiff in the said suit, or by 

causing possession of the estate or effects demanded 

By'tfieTiall to be delivered to the plaintiff, or other- 

^s^V ^ ^be nature of the case shall require ; and the 

saia Court may hkewise order such plaintiff to be 

p'l^^ and satisfied his demands out of the estate or 

cfffecU so sequestered, according to the true intent 

and meaning of such decree, such plaintiff first giving 

sufficient security, in such sum as the Court shafl 

think proper, to abide such order touching the resti- 

tu^on of such estate or effects, as the Court shall 

think proper to make concerning the same, upon 

tlie defendant's appearance to defend such suit, and 

jieying such costs to the plaintiff as the Court shall 

order ^ but in case such plaintiff shall refuse or 

neglect to give such security as aforesaid, then the 

said Court shall order the estate or effects so se* 

questeried, or whereof the possession shall be de- 

cr^eed to be delivered, to remain under the directicKU 

0^1 the Court, either by appointing a receiver tl^eye- 

of," or otherwise, as to such Court shall seem meet, 

uptijl the appearance of the defendant to defend such 

Bv^j^ ,^id his paying such costs to the plaintiff as the 

1 J ll m I . I I ■ | i ■ I . M 1 . 1 »F nin ■ p n t II < i.t n ti I I / > III I t ' li t I 

o)(f')iTHtP^tiQg,ajt,tih« JU^ial.ItjBchaii^e is onljr^aiitdio^Me'ii]; 
i^pj^ V^ t^jHigjhL Couft. ^ Ghameryl The ftBovisioq ifr Ati 
lereni with respect to Courts of Equity ih 4h^ X^MOti^ 
Palatine, &c. 
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said Court shaa.thijak rei»0n«U^*«^<^l^V9^^ 
shall lie made therein as the Court shaJi think Just^. 

By section 4 it is provided, that if any iptinm 
against whom any decree shall he made, upoa ^ 
fusal or neglect to enter hia appearance, shall be in 
custody or forthcomings so that he may he sened 
with a copy of such decree> then ha shaU be served 
with a copy thereof before any process shall be 
taken out to compel the performance thereof 

By section 5 it is provided, that if any decree 
shall be made in pursuance of the act against my 
person being out of the realm, ov ahscx)nding ia 
mauner aforesaid, at the time such decree is pro- 
nounced^ and such person shall, within seven yeais 
after the makiug such decree, return or become 
publicly visible, then and in such case he shaB 
Ukewise be served with a copy of such decree within 
a reasonable time after his return or pubUe appear- 
ance shall be known to the plaintiff; and in case 
any defendant agaiast whom such decree shall be 
made shall, within seven years after the making su<^ 
decree, happen to die before his or her return into 
this realm, or appearing openly as aforesaid, or 
shall> within the time last befwre^mentioned* die in 
custody before his or her being served with a copy 
of such decree, then his or her heir, if sueb defendmit 
shaU have any real estate seque^ered» ov whereof 
possession shall have been delivered to the plaiatiff, 
and such heir may be foun^ or if such heir shall be 
ti/eme covert, infant, or turn compos mentis^ the hus^ 
band, guardian, or committee of such h^r, respec- 
tively, — ^or if the personal estate of sudbi djafendant 
be sequestered, or possession thereof delivered to 
the plaintiff, then his executor or administrator (if 
any such there be), — ^may and shall be served with 
a copy of such decree within a reasonable time after 
it shall be known to the plaintiff that the defendant 
is dead, and who is his heir, executor, or administrar 
tor, or where he may be served therewith. 

By section 6 it is provided, that if any person so 
served with a copy of such decree shal! npt, within 



'fix mofitlis aSSsr service, appear aod p^itioa ta have 
tJbifi cause rebeaffd, sach decree so made as afore^Md 
sbafi slaiid absoUUelj confinned a^iost the persea 
S0 served with & copy thereof, his heirs, executors, 
aad administrators, and all persons claumi^ or to 
claim hjy fronii, or mider him, or any of them, by 
virtue of any act done or to he done subsequeixt to 
the commencement of such suit.. 

By section 7 it is provided, that if any person so 
aerved with a copy (k such decree shall, within six 
months after such service, or if any person not hemg 
so served shall within seven years next after the 
TnRVmg such decree, appeu* in Court, and petition to 
he heard vdth respect to the matter of such decree 
aad i^ll pay dovm or give security for payment of 
such coats as the Court s^all think reascnaable in 
that behalf, the person so petitioning, or his repre- 
sentatives. Of any person claixxnng under him by 
virtue of any act done before the commencement 
of the suit, may be admitted to answer the bill exhi- 
bited, and issue may be joined, and witnesses on both 
sides examined, and such other proceedings, decree, 
aod, execution may be had thereon, as there might 
have been in case the same party had originally ap- 
peared, and the proceedings had then been newly 
begun, or as if no former decree or proceedings had 
been in the same cause. 

By section 8 it is provided, that if any person 
against whom such decree shall be naade, his heirs, 
executors, or administrators, shall not,, vdthin seven 
years next after the majking of such decree, appear 
and petition to have the cause reheard, and pay 
down or give security for the payment of such costs 
as the Court shall think reasonable in that behalf 
such decree made as aforesaid shall stand abso-^ 
lutely confirmed against the person against whom 
anch decree shall be made, his heirs, executors, and 
administrators, and against all persons claiming or 
to claim by, from, or under him, or any of them, by 
yirtue of any act done or to be dbne subsequent to 
tba eoBBomadceiofint of such suit ; and at the end of 
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such seven years it shall and may be lawful tst iStm^ 
Court to make such further order as shall be justattit 
reasonable, according to the circumstances of the ease/ 

And by section 9 it is provided, that the act sha^' 
not extend or be construed to extend to warrant a^> 
make good any proceeding against any person h$-' 
yond the seas, imless it shall appear to the sa(t»'* 
faction of the Court by affidavit or affidavits, befefr 
the making of such decree, that such person had 
been in that part of Great Britain called En^aod 
within two years next before the subpcena in swk^ 
suit issued against such person. 

All the clauses of the act having reference to the 
subject of absconding defendants, have now been 
given ; and as they are themselves sufficiently ex- ' 
planatory, it is unnecessary to make any observa^ 
tions upon them. 

The above act it will be observed applies to cases 
where the dei^clant has not appeared : but where 
the defendant has appeared, or the plaintiff has 
entered an appearance for him the practice as to an 
absconding defendant is regulated by the 77th, 78th,: 
and 79th of the orders of the 8th *May, 1845 ;i the^ 
77th order is as follows : — " In cases where any da- i 
fendant either being or not being within the juris- • 
diction of the Court, does not put in his answer in 
due time after appearance entered by or for him, and- 
the plaintiff is unable with due diligence to procure 
a writ of attachment or any subsequent process for 
want of answer to be executed against such de- 
fendant by reason of his being out of the juris- 
diction of the Court, or being concealed, or for any 
other cause, then such defendant is for the purpose 
of enabling the plaintiff to obtain an order to take 
the bill pro confesso to be deemed to have absconded 
to avoid, or to have refused to obey the process rf 
the Court. The 78th order directs that in cases 
where any defendant, who under order 77 may be 
deemed to have absconded to avoid, or to have re- 
fused to obey the process of the Coiurt, has appeared 
in person or by his own solicitor, the plaintiff may 
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watwevspon sach defendmt or bis solicitor a notaoe, 
tlttton a day in such notice named (being not less 
tlian fourteen days after the service of such notice) 
die iQonrt will be moved tbat the bill may be taken 
pro cm^no agiainst such defendant ; and the plain^ 
tiff is, i^n the hearing of such motion^ to satisfy the 
Conrty that such defendant ought under the provi* 
siflBS of Order 77 to be deemed to have absccmded to 
avoids or to have refused to obey the process of the 
Court, and the Court beinff so satisfied, and the 
answer not being filed, may, if it so thinks fit, order 
the bill to be taken pro eonfeaao against such defen- 
dant, either immediately, or at such time, or upon 
sach forther notice, as under the drcumstaQcerof 
the case the Court may think proper. The 79th 
Order directs that in cases where any defendant, 
who, under Order 77 ^ may be deemed to have ab* 
seonded in <N*der to avoid or to have refused to obey 
the process of the Court, has had an appearance 
entened for him by the plaintiff under the circum- 
stmioes pointed out, ante, pp. 6, 179, 180 and has not 
afterwards appeared in person or by his own solid* 
tor, the plaintiff may cause to be inserted in the 
London Gasette a notice that on a day in such 
notice named (being not less than four weeks after 
the first insertion of such notice in the London 
Graaette), the Court will be moved that the bill may 
be taken pro confeuo against such defendant ; and 
the plaintiff is upon the hearing of such motion to 
satisfy the Court, that such defendant ought, under 
the provisions of Order 77 ^ to be deemed to have 
absconded to avoid or to have refused to obey the 
process of the Court, and that such notice of motion 
has been inserted in the London Gazette, at least 
once in every week from the time of the first inser- 
tion thereof up to the time for which the nbtice is 
given; and the Court being so satisfied, and the 
answer not having been filed, may if it so thinks 
fit, order the bill to be taken j9ro confeaso against 
sitoh defendant, either immediately, or at such time. 



^jMnoes of-4li6'Cfl86 the Court maf tliuiip>pMi{iir, "^ " 

This is a oonTenient place io^^ the4Gth^6MMN: 
it'i» as follows ". — Any defendiiit being in ettstodlyfor 
want of his aaaweip^ and snbadtlii^ to kai^-tbeilil 
taken pro timfuto against him, -majr app^ to*^ 
Court tipoti loMnon with notace, to be «ema on ^IIk 
pkiintifF, to be discharged out of eustody, and tfaeie- 
upon the Court may order the bill to be- taken fPo 
'eonfB99o against sueh defendant^ and nuij ordor him 
to be dis^arged'ont of eustody upon such terms as 
appear to be just, unless it appears from the natue 
of the plaintiff's ^ease, or otherwise to the satisfaodoii 
of the Court, that justice cannot be done to the 
plaintiff without discoveiy, or Airtker diaeoTery from 
sudi defendant. 

The foUowmg Orders of 8th May, 1845, haveie- 
ference to the hearing of a cause, where the bill is 
taken pro cmfeuo, and the decree to be made in siiflfa 
a case, the practice being new, it cannot betiiofe 
advantagebusly given than by means of <ihe Orders 
themselves, the numbers of which are also given;-*- 

81. — No cause in which an order is made that s 
bill be taken pro eonfeuo against a defendant is to be 
heard on the same day on whidi the order is made ; 
but the cause is to be set down to be heard, and the 
Court, if it so thinks fit, may appoint a special diy 
for the hearing thereof. 

82. — ^A defendant against whom an order to tdce a 
bill pro eonfeaso is made, is at liberty to appear at the 
hearing of the cause ; and if he waives all objection to 
the order, but not otherwise, he may be neard to 
aigue the case upon the merits as stated in the bill. 

83. — Upon the hearing of a cause in which a bill 
has been ordered to be taken pro cottfouo^ such de- 
cree i^ to be made as to the Court seems just ; aad 
in the ease of any defendant who has appealed at 
the hearing, and waived all objection to auch <»der 
to take the bill pro eonfe^so, or against whom Ae 
order has been made after appearaace by himaelf 



the mM^f^iftl^ f^ewiik^ qS mmiimsifA 

4(ve» laad.A petitioii pr^^^t^ bf the pbintiff &t t]^ 
fiQX]P#se, .as the msf^ vmj ceqiairei <»^ a teadier pf 
ikea^eal oiicLpei»[»al«sto.te,af tb«.d«&Adaat agpiwt 
ipibom ihB bill b«9 bat n qrd^^di to be ^en jaf o 
e0«|/aMo to be appointed wi^h th^.umed.direetuKVSyfor 
iiieet a sequefitratumof ^uch jsefd a^td peraooal estate 
^ be issued^ and mvy (if it appears, to be just) dir^ 
payment to be made out of fiuch real or personal es- 
tate of sudb sum or sums of moaej as «t the bearing 
or < any subsequent -stage of - the cause- the {^utiff 
appears to be entitled to : Provided that, unless 4^e 
de^ee be ahaolutey such payment is not to be directed 
without security being given by the plaintiff jk>T res- 
titiition if the Gcmrt afterwards th^ks fit to onder 
sestitutian to be made. 

85. — A decree founded on a bill taken ^<7 co^es^o 
is to be passed and eaiber^ as other decrees. 

SG.'T-Afior a decree founded on a bill taken pro 
coafesMo has been passed, and entered, an office copy 
thei^of is (unless the Court dispenses with service 
thereof ) to be served pn the defendant Jigainst whom 
the order to take the bill pro cwtfesso was made, or 
his soUcitor, and if the decree be not absolute under 
Ovdc^ 83, such defendant x>r his solioitor is io be at 
<iie aame. time served >?dth a notice to the effect that if 
aoeh idefendant desires permission to answer the 
plaintiff's bill, and set aside the decree, application 
most be made for that purpose to the Coiirt within 
the. time specified in the notice, or that such defend- 
ant will be absolutely excluded &Qim making any such 
jipplieation. 

87- — Ksueh notice •as is mentioned in Order 86 is 
to be served within the jurisdiction of the Courts the 
tune therdn ^^eoified fpr such appUcation to be made 
by the defendant is to be three weeks after service 
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k tift ftafc^ poa^fi^^iQH) Arf qr, «i , «D3[; man^^ yctpi 

iigm^a«^^i(iid'^no (fG^ei:; process is ,to issiie ^ciS^ 
l^drmapoefOkfi th^ decree i^^tbout lea^e of tl^e tjouF^ 
UPhfch 19 40 bj^ obtained xm motjiop, with uotju;e ^ijM 
<«»' sileh defcaidaiit or his soUcitor^ unless the'Coiiift 
dL9pfi[ii/9ea with siMsh service* ' ''' ' 

89br^-iAny defendimt waiying all objection t() w 
-«pder to take the bill pro eof^esso, and sub^lit'tij)e'& 
pay sach costs as the Court nuiy direct:^ niaj/ VSik 
enrolment of the decree, have the cause reheard! ubdta 
the merits staled in the bill, the petition, ^r re)f&uf- 
ing being signed by counsel as other petiticoi^. f^r 
rehearing. 

90. — In cases where a decree is not absolute und^ 

Order 83, the Court may ord^ the same to be mlAe 

absolute on the motion of the plaintiiF, made-T^,' 

1st. — After ihe expiration of three weeks' frJiD 

the service of a copy of the decree on a'iSJ- 

fendant, where the decree has been k&^^ 

within the jurisdiction : " ^ ' ' * ';''*' 

2nd. — ^After the expiration of .the tiiiiii'SimtiW 

by die notice provided foi:/.%'6r3^' ^88, 

where the decree has .been, s^pd rwimd||^die 

jurisdietion :. . .,..,..> • ■i- /m'nr -iif 
3rd.— After the.^?pi^atjipj|L ojf t|xf§e ^-^ — 
the date of the. deoi}ee,,^h^i;e ^^t 
not been served ^it^^a .^ippj^iJ;!^^! 
: And ««ch <*deir noay ^l|ermftd^,f^^||hS|tot^ 
of such motion, or on the expirafion j^^^ anj^ 
.ti»e^wki*.^tbe..iSi>urt, njay.xMft, t^^'^^^ 

LlniDtfoli.jdlofrittiiftia#M^ ^9tiiF?Wff«PSj? 
for leave to answer the biU. 
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^mi^'' WlSft^ -totes, 

i;fei"tf)e'bitti«ndif'p4»- 

b^ jt^edy 'aiDa''wtttUAseB 
ings bad 1^ i^ the) detine 



ilities of imy plBSntlff'Hr 
niuile opoD a bill"tatMi, 

:nd to the representativse Of w^ 

Qf d^nd&at, and to nriy peimns 

■Qjider any person who was Jliintff, 

iti'itime iriien the decree v^''ph- 

leftrence to the altered state of 

is* interests acquired, the Court 

l^ Jtetitftin, serred in socfc manner 

y siicH evidence, as under the cir- 

■1 'ciiiit'the Coiirt deems Ernfficient, 

h^',''oi''t'he representative of any party, 

I'blff^r'blCIl^,' Or adopt such proceedioga 

"e and circumstances of the case requu%, 

1 jiiiij) ]-j-J^' ^'^ ^o'""S' t**^ decree (if absolute) 

aly eke^teS, dr 'for "flie' parpose of having the 

M^T pflliie! decree' (if not absolute) duly consi- 

— jA and'ihe rights of the parties duly uceit^ined 

^e^rmine^.' ' 

e decree maile upon a bill tiJten frocmfeuo is 
B the Court thinks the facts stated ia tltebill will 




1$^' MlSCSflliANtdtJCr IfAn^RS 

W^alntt; and, it is, subject totber ehtnr^ ihS^, tR9fi3 
u^on, and enfbrced petty ttittcti in th^ ^nie iibak# 
a* a decree taken in the ordinary way. ;y ' 

If a' sole plabtiif, or, where ther€ are tmreihtk 
one, if they be all resident abroad at the titne of t&cr 
comtneneement of' the sint, or beeome w sfterwafdi^ 
t]he defendant i» entitled to secdrity for costs ; ift 
however, any one of several plaintiffs be resident 
within the jurisdiction of the Court; the re^ence 
of the others abroad does not entitle the deftnd&nt 
to this secunty. A defendant will alsa disentide 
hiti^self to it, if he take any st^ in the cause after 
he has knowledge of the fact that the plaintiff ii^ 
or that ail the plaintiffs are, resident abroad; and it 
^Vin make no difference thotigh the step were inad« 
vertently takfen» if it were taken at a time when the 
defendant had the knowledge of that ikct. It shoiAl^ 
be observed, that it is not merely the being abrtud, 
bnt the being r^Ment abroad, which entitles the de- 
f^tndant to seeaHty; fbr if the plaintiff hate gone 
i^t^ad' merely iot a temporary put^[K)se, and with 
the intention of returning immemately that purpose 
iff aecomplished, his being abroad 'is no groofld for 
fit application for security for costs. 

If the fact of the plaintiff being resident ^fonii 
appear from the bill itself, the defendant may obtaia 
an order for secnrity, on a modon of course, sttid 
without notice to his opponent ; but if the ftet dd 
not appear on the bill, a notice ii( motion must be 
given, which motion must be supported by affidsivits 
showing the fkct of the residence abroad, and iSey 
may be answered on behalf of the plaintiff; tlie 
motion is made by coimsel in the ordmaty mamilff; 
and if opposed, is of course opposed iJy comttel. 
If the plaintiff become resident abroad Mbsequeiitly 
to the commencement of the suit, the applicadon finr 
security is* to be nmde in the samenmntter'; ifwiD, 
howeter, usnaQy be proper* to applyiff the terin-' 



to tixe pUontiff's wMaiU/t to ^to the semiri|;7V 
as^ if he will do so without a motion* tl^e tatpense of 
it may be sared« 

When theorder for security is obtained, it is served 
ia. the lunud mamier, and the phuntilP's soliei^ 
leaves with the defendant's sohcitor the name of the 
person proposed, or, if required, two sureties must 
join ; if the surety proposed be not objected to, the . 
phdntiff 's solicitor or agent prepaares the bond (a)i 
and gets it executed; if, however, the surety pro- 
posed be objected to, he must make the usual a&dftvit 
of justification in 200/., and the Mast^ decides whe- 
ther he is to be allowed or not ; if the objection b^. 
well founded, it will usually be submitted to^ but if 
not, and the Master idlow it, anoth^ surety must be . 
proposed in like manner. 

The amount of security is 100/.r, and that is the 
penalty of the sureties' bond, which is not Altered 
into to the defeBdant, but to the derk of records and 
writs in whose division the cause is. Where there 
are several defendants who employ different solicitors, 
one bond only is^ given, each several defendant not 
hdng separatdy ei^itled to security to the extent of 
lOOif., but the sureties are only bovoKl to pay 100/« . 
amongst them all. 

The day on whi^ an order that the pkdntiff* do 
give security for costs is served, and the time thence- 
rarward until imd ineludins the day on which such 
«uritjr is given, is not recLned inUe computation 
of time allowed a defendant to plead, answer or demur. 
. If a decree for costs be made against the plaintiff, 
and it becomes necessary to sue the sureties., the^. 
defoidant must obtain leave from the Court to put 
the bcmd in suit, and the proceedings are then instir 
tilted in the Petty Bag Office, which is the common* 
Ijhk fazandi of the Court. of Chanoery. 

If a' plaintiff institute two suits, one in. th« Court 
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(a) See-ftom ni Bond, in AppBiidiX) atot. 31 • 
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Gk^^t%Hild^<^l>.ti0tifle9m^ to j^woma^ 
h(m,^^ttt <t^M y^vY^id'i^ idsiclifetiBbgia^?<fiiirit¥kiiBilt 

tS^il' W^: diM^ i^lHi dit^B^ (kii »if > theHiisiiidri Wfeofto 
di^ng'4iiat^tiike>«rceptid)to^liiiir(flgeslt^ oiita'tliotiflBi 

sda^ihvke^^ obthinsiul <difd«r for iim^ pia^tif^toibclo 
W^hii^' OouH* lnje^^ilt it)n)oei0d$ if th^Maan^wu'flKf) 
excepted to, 'Ctf ' <r^^Mn%d hmk ' o&< ' Ibrmer /e(xeepttQkis;)o 
thift d«fehdAiifi>^dy by ttotH^ei in writBi^ v^onferile 
pU^^ff- 16 procure d^ Muster's i«pcvt ripoa43ie<eiH' 
CM^otos '^hin^^ fotu" day^s, (whidi tfm during .nmiaA'. 
aim) ftom the service of 'tiie notke;* ind ififdie^ 
phdhtiCT do^s' iM>t do so; the defendftat is-entitiedito^ 
tlie'Orderfor the plaintiff to make his election ;tim? 
ofi^ is'serted on the plaintiff's Bolieitorintheinsoali' 
manner. On receiving it the plaintiff's soHcitor iraak\ 
cchisider trhether it is to be opposed or sabmittod tid ; 
if" both stdts have clearly the sam^^objectj hft'iwiS^i 
course submit to it ; but if the ikct be etiilep^dbejillev 
miitst' serve a notice of motion to dischai^^Jthe^ord&y 
and proper affidavits showing that botlvsaiisihafe' 
not the same object must be py^ared (audi ikd i«i 
support of the motion $ which aiffidavitsiiimiuf -bef^ 
answered by the defendant, and hifl^ liffidavitB^iB' 
answer replied to in th^ usual= way; If>' on^ th&mQtiRm'' 
coming on, the Ckmrt be satisfied that both sidtoihiift^ 
not the same object, it will discharge the foraier 
order, and usually with costs ; if the Court -be doubfr* 
M on the subject, it will order a reference to tht-' 
Muster to inquire into and report on it,'aaEid pendaig 
thcf reference proceedings are usually stayed; butn 
the Court be saM^ted that both suits hove the saow 
object, it will dismiss the motion with costs^ and the 
oraer for the election will of course stand. < • '* 



firiafcUfaieafsftftiitf btm^ ibeidi^,iji i^gitiiftftj 

iiij—lliiii $lloiiM^niioslriiit»e9»itbaTSQr^,peY9^^^ 

iM j jpito rlishoiJduSftlyife^ rftge]Bi» tjB^ hsui^kfif^, 
eslikfenlilav!i$Biikefeetii^n<ddliw^ ^otbar.i^^^f^^j 

ototAsmdiiiodriae} oi^lxt;. ii^^itb/en tca^^iitbe, biU 4^)14^^ 
clBdnieDaecL mithl eofits^ iwbkb' ^na i theiQi tn^^ janfl p^id, , 
oi^tlMpf^ineiiifa'aiforiiodiadiOi^iajai^m^ ^^t 

-tlhsdeaf ivpecM ciseumstattoe^, /the. Qqu^, mU . ^p«n r 
tiaiesfjgixri>«,pl8]iDtj£ lea^e .40^ iik«be A.&pepialel^ioQi . 
tbaifis, :.tD(ptooe6d inr.this Cowrt for ooa piMrt of hU . 
dedBBiid^ And at kw for another i in that caae the bill). 
s»£ir>tDS);regarda the part of the demand to be pro* 
ceeded for at law, stands dismissed with cosits^ and 
thfttfluit goes, OR in the ordinary manner for the other 

: 10 tetj^beias well to observe, that this practice as 
U^fSihctiimi does< not apply to a mortgagee, for he, is 
entitled tto faane all his r^waedies concurrently. 

e-Cnmifoitogoiog obsermtions apply to the case where 
OB^iof tfaeiaui^(is 0)stituted4n,the Court of Chancery 
ani J8jiMi;hfiirf;iu» Ac.ijU^rcait Comrt ; but if both thfi 
suits aKOon^-thifliCkjartiJibe/mode of proceeding is, c^ , 
miiiQtti/itbriQbtaiii atitordQrreferring it to the. Master, 
toiinquire>iimdr>i:0porti!»Kb|$ther bo^h suits are for the, 
samcdDMlAerjI WQkltxf^a|{ter the inquiry, Jie report tha( 
theira^, Hk^ Qmf^^M^ i4t«^ the proceedings in >tb^ 
OBiylasi} kisliintttf StibtHjt,:in;.gQn^rf4, tJ^s applicatiq^ 
catdtnAj be(nmd«'iwbe9^iWl]i)9Wt$iaiieiii$titu|;^i^ Xllke,, 
nMiiB]e^tihi«^9ilift(P«iit^a'( ftb^ e^^ ^{two^y^hyj 

. , Where it i£bttW9Ml9blM»K^ fiWj^lliiyi^^iWWo 

k3 



tftte books of the Bank of Bngkad;' front seintlg VM; 
dr thcnirferrhig' stmh «toek; the'iiMiid' prMctedt^^'te 
order to obtain an inflnction im) token, but t^ tsW 
t^idh i/vonld elapsef beft^i^ the injttntfttbn* ooMb^ 
Obtained, wc/old generali;^ idloffr 1^ parties to sC^ttoHt 
ot transfer the stock, and so defeat the objeet* (^^fbn 
party seeking to i«strain sneh tranai^i^ or- tld«. 
There is, however, a proceeding by whii^'the Bm* 
can be immediately restrained from pefln^ttiiig die 
transfer or sale, sb as- to give time to oibtaiii the ife* 
jtmction, and this- is by means of a writ called a dis^ 
tringas, which can be had at any time, even belbre 
the bill for the injunction is filed, and' it nsnaHy is 
obtained' before the bill is prepared, and indeed inAme- 
dfately it is determined to take steps to restrain like 
trans&r or sale of the stock, and it is naaaUy the first 
step taken in the proceeding for that purpose. la 
order to obtain this writ an affidavit nrast be made 
by the person or one of the persons applying for it, 
or his solicitor, in the Allowing form, and sworn be- 
fore a Master or Master extraordinary in Chanceiy. 

'' A. B. [the name of the party arpai^Hee m m^tose 
heh^ the tfffit i^ sued ouf] v. the Gkrvemor' and 
Company of the Bank of England. 

I of do solenmly swMr, llmt 

according to the best of my knowledge, infiH^fltiai, 
and beliM^, I am \cry if the ajidamt is made ^ lA« 
eolieitor, A. B. of is] benefieMlyinteresIld 

in the stock hereinafter parf^ularly described') ^Ht 
ia to say, [here specify the amomit of t^e stolAr-to 
be affected by the writ, and the name or natrnttflrof 'die 
person or persons, or body politic or' corpofittcl^- in 
Whose name or names the same shfdl be 9lan4iMg§^" 

Having received this affidavit, the aftent iasuM tie 
writ of distringas, and lodges it with uke soUmtMVtBl 
Hhe Bank of Engkmd, and at the saMie' time diMmm 
them a notice specifying paytkmlariy the pattter-ii 
whose name the stock is standing, and the precise 
amount and' deiMniptSon of t\ftr sliieki It i»<tiai|ie- 



UtA toHii^ 'paitj^ uKten^sted ut tke 9to6k- to apply, tg 
tha Ceist^.on ni^doiis of which notice is giveil, or 09. 
petiluia, duly served, to discbarge the diatrin^, and 
the CoiiHt has power to awaxd costs as it sees fit ; the 
peraoii. viko ha^api^ed for the distringas may obtain^ 
en- petition^ an order o£ oonrse to discharge it, if he 
does^not wish it to operate longer* Wh^e an agent 
is-iustvacted tx) take the proceedings, he must be fur- 
niahed with the name of the party intending to apply 
£br the injunction,, the amount and description of the 
slock, and the names of the parties in whose names 
it is standing. If the amount and description of the 
stock cannot be accurately giren, the agent may, per- 
haps ascertain it by a search at the Bank, but he 
oug^ not to be lefl to do this where the information 
cm be given, as it is often possible for him to make 
a mistake, or to be unable to obtain the proper in*^ 
Amnation. As to stock or shares in pubUc com- 
panieS) see stat. 5 Vict. c. 5, s. 4. 

Where any person or persons, under the authority 
of the Court of Chancery, such as a receiver or 
seipiestratars, is or are in possession of real or per- 
sonal property, the subject-matter or part of the 
sabject-matter of the suit in which they are acting, 
tb^ aie for the special purpose for which they are 
iqppfidnted^ officers of the Court; and their posses« 
sion is in a manner the possession of the Court : and 
vhere. any stranger to the suit claims to have a right 
to» the property so in their possession, he is not 
dmen to assert, such right by bringing an action or 
smt to recover it from the officers pf the Court ; and 
indeed the Court will not sufPer thi^ to be done ; but 
he nouBt apply to the Court for an order that he may 
be examined pro intercMe m$o* This order, which is 
ofateined on a motion>of course, directs that the party 
an^ be at liberty to c<Hne in before the Master and 
he esnaxnned pro inter€9§e tuo upon interrogatories 
te be exhibited by the plaintiff for that purpose, and 
hfKthe order a.tiaMr ia^ limited for- the puipoa^* On 



W (tbtf M«»«6i*; tdd 'Ae stq^, till tHoi'pttttfeB^anatf 

%6>\flt)cb «ee'^iU«s' i^teesi'l*! 9' tfnd 1 Mu ' I^he- idm# 
katkMi Bbo^s tkeridtei£aftt'9)tid(»uid Tight ti»jiiAidbi» 
'^^liibflfs i Afit 'b«> ei«ter'ifl|dttttiei]tt5 iiiipi»tti»tli4»ilir 
t«e4^<dbl<ms; it'lfl'lkble to^be^vefemd'for Atwe teMib 
'likc^ 'mif 4frh0r es«ktnkMM»M. I^ th^ pgurtie^^ in«trMM 
^i the ^iiie m^m th <!Onl««t' tile ^ntli 4j£ ik» e^Btnnov- 
lion> ^Itof mliy'esilMifttie'witiiMKM'iii thd usMmwK 
<ii^r be£M« 1^ei> ' ^xjimiaiefir- or Uhdcn* « eDmnAMiomm 
idie^touiit^ to^fftMfy it,:dnd thie Master wyi'tuke 
ideb <e^e»de into oonsideMtkm in niftkn^his rqp(»t 
^hen the* examination com^ in, the Master^ 'if <^ 
(fe^ence! is entered into to falsify it, or if such m- 
^ence he entet«d into on its coming in, teoncddclts tin 
^tvMe ease and reports to the Court wliethev«the lais- 
imhiant has the light or interest he claims $ ^andt&fe 
'Qkirt, when the report is confirmed, which dt iainiliJb 
Usnal waj, will act on it, and if it he in fa;iro«v-of tfe 
examinont, will give him what htf ckdmoi, tntlwrfilfth 
or without costs, .accordmg to circmnstancesj^- Hie 
Mfeist^r's report, however, may be^ objeefeed to>-«iid 
'ejddepted to by either party who is disaalisfied withiil, 
in the usual way. ••; - ■ »»»^ 

A suit in the Court of Chancery may be institiitod 
or defended in forma pmtjperu^ f and if the tpro^eca- 
tion or defence have commenced 'in the 'didEnaiy 
manner, but in the course of it'th&|Mi#ty.-hlirf«>4f- 
come from poverty unable to cstry oa^ thei^nroseaii- 
tion or defence in any other 'mannery he mayobtein 
leave to continue it in Jbrma pauperia. '<•" 

To enable a party to prosecnte or defend in forwv 
pamperis, an order for the 'purpose mmst be -obtained 
from the Court, which order also assigns the party a 
solicitor and counsel ; but the Court will not compel a 
solicitor against his will to conduct a. suit in.; 



;mced; . The 0erti0€Ate}..^f .ia«iiifts^l/i»fWii|tei)i(>l^ 

iilgf tke /AoeeaadifV plra^er^ foe left^er to > si»e .iajimmt 

.iEo!;t}iev|Miti€ia mii»t be aQiiex<^ an aiS^dltlit 
4iivrti.J>y jthe paiq)er>> statiiig. tha^ he is not ^mtlii 
'Vk Mi'tS^^movld the suiq of fiye pounds, his.juisit 
debtsi hieing flvst paid, and his wearing apparel mi 
^liheKnmtt€»r» I IB' question in the suit onlj excepted. 
dO&Mthist, petition .the necessary order is madey and 
'Auettsuk piN>oeedfii. The method by which a party 
(tfetains) an order to dtfmd in forma pauperiSi is 
tfi^fe'cis^y«siixdlar> with the exception that no oer- 
Kificate from couHsfel is necessary (a). The e£Bect of 
.mitoriet^U^WA-ot defend in forma pauperis iS| that 
the pauper pays no fees to counsel, sohcitox, or any 
i0ffi0sr^<of the: Court, .exieept for. copying, lor which 
-he-paiys mot exceeding twotpence per foUo, and. is 
AOt liable to any costs, whetner his own or his op- 
jiAnciitiiB,.thaifigh:he fail in hia suit* It is said, how- 
eier,'that.'in tiie lattesicase he is Uable to be pu- 
■nbhed/bri eotninitmentj for instituting an improper 

'freas of the suit, become of abihty to sue in the 
ardmary mfmner, the Court will dispauper him ; 



' ' '(«) See the form of Petition and Affidavit in Appendix, 
sect. 32. 
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andviiie} oppnuen^ *09ur8e,.ui outer !ta^ t^,p9fy 
di0pM|iered» is to apply to the Coust. by motioi^ 
upon pTop&e affidsnts,. of wkiidL motion notice msuk 
he given. If a pauper plaijKtifiP sell or oontiBaet.fof^ 
the sale of the b^efit of the suk, the Court wiUdis* 
laiss the ISA ; and if a pwlpery duiing the prograMt 
c^a suit, is guilty of vexatious. conduct in its prosor 
ontion or defence, the Court will dispauper him: 
when he is dispauponed, he is ia the saoae sitisEitioii 
as a party in aft (udinaiy oaae ; he is liable to th«i 
costs of the sdicitor yHham he employs, and the 
Geurt may awurd his oppcmeat his costs of the suit 
m the usual manner. 

It has been already sMd, that a person suing or 
deeding ia forma patqteris is not Uahle to have 
costs awarded against him, and wha*e costs am 
awarded in his j^voneff, he, nor his solicitor, aie 
entitled to full costs, but only to money out o£ 
pedcet: but there seem to be some exceptions to 
this rule : for instance, wh^e a pauper's costs am 
not to be paid direcliy by his adversary, but oni 
of the estate in questicm in the cause, the Comt 
willj upon motion, ordw that he shidl have divai 
(«. 0» full) costs taxed ; and aa to interloouloi!^ 
costs, the Court exerciBes a dis(»retion, for in oo^ 
case where a defendant put in an impertinent an- 
swer, the Court ordered the costs of the impertinence 
to be taxed to the pauper as dives costs^ and in soma 
cases ev«i the panper hims^ will have costs ^ve» 
against him; for instance, he cannot dismiss his 
own bill, except on payment of the. defendant's 
costs ; and if matter be expunged for soilndal fhom 
«tty document filed or pot in by the paupeiv tfa» 
costs of it vnll be givan i^painst him ; £m; when aof 
thing is expunged for scandal, the^ costs^ are looka^ 
upon as much as a punishment to the party guill?f 
of it, as a compensation to the other party, ami hia 
poverty is no reason why a pauper shoidd esci^ 
punishment, and in this case, if he cannot pay m 
purse, he is left liable to pay in person. 



^rh^ege dbes not eKienrd to - ^roceediiigs in (^ 
bsurt in -wldiik tke isftvieis to b« tried. To ahtsm- 
iStktiprmit^m tkct €oiiit; a rale must be oblttined* 
ftnin it to admit the* party to oaM^ on the proeeed*^ 
lags tliei^ injbrma pm^mt. 

Wkere aii vafysat is eetitM to pvoperty either 
leal at personal, it fieiprendj'beoonies neeeaaary to 
ajiplj to the Court cd- Chancery ibr the appointment' 
of a gnardian to, and the aUowanoe' of maintenabec^ 
for, the infant oat of the property ; the most frc^ 
<{tteBt oecasions of such an appwsation becoming 
iieeessairy, ave where liie father of the inftnt is not <^ 
safficient ability to maintain him, where execntora 
at trustees of the property are desirous for their 
own indemnity to act under the direction of ^a» 
Ckimt, and where ibie mfant has a rested interest in 
iibe property, but ou' account of the terms in whidh 
il^ is devised or Hmited to him, he is not en^ded to 
it till he becomes of age ; he mittt howeter have a 
nested, and not merely a contingent interest in the 
pr o perlj^ ; for in dvs ease of a bequest of property 
to an" inftint, in case he anrived at twenty-one years 
of' age, and ifnoty then oyer to another person, the 
6onrt eannot, under any drcumstanoes, allow the 
ibfiint maintenasKce out of t^e property, unless by 
Ihe consent of the pafty or parties who would be 
entitled to the* property in ease the in&nt daould 
dief before coming of age; 

Where a suit is pending respecting tibie property, 
^b applioadottfor the appointment of a guavdian, 
attd for maintenaaee, is made by presenting a peti- 
Ifca, praying, for a reference to the Master to tq)point 
• proper person* or pt&pear person^ as g^iaidian or 
guardians, and to inquire- and report what will be 
ptoper to be'fdlowed for maanteaance* If no suit be 
jiending, die* object is to be obtained^ if the in&mt's 
fw qmrt y be larg^l^f filing a bill> and then presoit* 



2t§^ MiscKtiiQMiflam 

biti|idil»f^a)k»)diif9^pl9«d <l#i1is(fidip]w4te<pra|)eiil^fa9fch 

lUHPii^ rsqiUmf'Wh^veij^ jn<(|>ar(y taqsodLedi Itdfllm 
8lpiiifk(^ ^^t%)||»y4iii;viib6ttafcett)td)b6itbflrTgf^^ 
tlMit triMMi^tblP fhK^v^ id^sgJiibt/ittKb«ecb^)2|eO&fi«n 

b^ffl^dii '^W3i6Kl^/btiiTs filed^icrmkripnidk^i 

tbaft i^ thai -m* Mine cates tdife ^GamtiviB ztiakentmi, 
ofdoV'On- the petftioB, in- tUie fiHt ;insteno^i'>iiDiri|di0{; 
appointment of a goardian and the aUapttubce; oCi 
mcdntenanee ; and in othdr oases it'w^'.noli do^io 
without Unt ordering a reference to the li^M;en-4if' 
appoint the guardian, and ascertain- and 'report'theu 
proper amount to be allowed for mainteiianoe ; andt 
this again depends, in a great degree, upoft the- 
amonift of the infimt's property, and whetiber<did/ 
Court thinks it can bear the eiqiense of a refbrento : 
or not. I am not aware that there is any general • 
role as to the amount of property whioh will r6iideir<] 
a reference necessary ; but in one case the .'Cojuurt^tttHif 
fused to dispense with it where the propevty amounted i 
to 1500/. (16 Ves. 265 (a),) and in another case wiMfrcKj 
it amounted to 150/. a year (I J^. & W. 30l5f) ^^hm\ 
apprehend the Court will, in this oasei<bBi^tiided<h]^> 
other circumstances as well as by the amstmitlfofxiif^B 
property. Where th^re \% & sudtpenditig^iiiiiipetHfi 
tion (wmch may be presented iuHnediaAelyjstlteejiiAcTi 
fettdant 'hlis appeared) anodraiffldaTiliB^imusttciffoofiiiiMDl 
be'«ntided in the canse ;- > but" wherdi no 1 toit iuiKpindob 
ing^ they must be: eiitided > -^^ In 'Ghanecijiii n Ik stiHto 
Matter of'^Ai B.^Mttv^Infanti^^t tThec^potitbiy aflttfs 
b^ig<'lLBswe!iedj<iin«8tr bei sprvf d^i»n <alLvp«rtiidlti9i{t 
tettbleiyoif itheiai appeanitonbe'faiijKtsiulh/tcaiidjTMu 
ccttii^vniH^ dndeiqiRffl bciAnfidefiewi|» iriliiiesiiBto 



Iflttq^ffikeiinBflevgMriiQ^ ^]^iM9»%^s v;6ffi4feiif^%d 

C9dkd'm)t^<pesfonsfptop€fc[to be4^pi|^ilit«4i4Qditl)fi(f 

mtfti)^ ItisinfMot yoibctltfif snbJQotMi fiAmib^ti^^Ufmifl 
is«<3di6iE'rpre^ntod^ita i<tofiriii//bi^ /i^potttyijld^e ond^ b 

diBinltiw^iiiaiiitaHuiiBe;;^ Sl^iMgfiti&tuilHo imdlsQr jtJne^ i 
oMer ttttekitaiA^tikifwA dteiooatofofiull' pltetie^^ ^bifbft 
avermsitally ^sid lont of tiiie infaAt'sipcopi^rfy, .Ajs Jtoii 
tl]0i{>iMideecbngft'in itht Maater'si ifffiect, tiMe^npag^o 

oito^eneisdljr'/ happens tliati aa.' tkei infaiKt. 'gnnlif»ni 
oMfei7 tiici'expebseB of Im maintciiaQee and edu^/? 
tiodtiiEcreasey andihfit a larger aUdwaiiQe te mftiQr|n 
tefaoace beeomicB aecessaiy; the course' in tbattQiifiek.' 
isotb present anotlier . petition lor a referenee to^ theii 
Mftfatei ijo ibquire what farther sum will be pvopevip 
toiie* allowed f<»iBiiinteniiiee, and the pro^eediaga ) 
oiir>iida '.are 'Similar to the*foniier> a petition bei«g(.< 
pnaiented! to coufinn the Master's Report, ther oi^deto" 
made^upoii whioh^ has. thet eiBect of allowing tlnetliirr . 
tUeT'imaintenazicie which the Master repcurts to her> 

ilfith&iBMkt Mas a ikther alive, it is not a zoatter r 
of/<feMe tiiatinaiaitenatiiee wiOhhe allowed, for it^^isn 
a|f(blid^niie'that if the ciiemnstaBoes of the father, 
are^sfiffi4deoild]^go(^d to enable him to maintain the^ . 
infttntina/inSBBberfsmtdble to the statiim and ^t we 
foitime of the' inftttit^ the Covrt will expect him to 
do^^' ! and J will < not grfetnt him any allowance on < ac« ' 
oookt of maintenance $ and whether the father is o£ 
alnllfy to do so; or not forms a siftbject of inquiry rb^/ 
tho MasUXy who ?ery properly net. only looks to the 
aniDuiit of the father's foxtunc' or ineome, but ako 
tfl^ the calk upon it in the shape lof- eoepensea^ tut 



mifttauuQg a pnfta appnomnce accoKding to 
T$mk io life. If the £adkeae,.eitheT^ inm narrow cij;-. 
cxoDStmotM, or fma baviiig amuneioiia fJEusiily apr 
pears not to be of raffident ability to xaaintain. an4 
educate the xofaat properlr^ aa allowaaice will be^ 
made to him or to the gniurdiaft ; and in settling the 
amount ci it, the Master will take the father's cir- 
cmnstanceB aad famihr into oensidetatifMi, and will 
often grant a large allowance where the property is 
ample, with a view that the rest of the children may 
benefit by it, and this will eo^cially be done where 
the property is ettta&d or settled in such a manna 
as that if tiie in&nt d&e the other menders of the 
family wonld> soceeed'to it. In pr^>er cases an al- 
lotnmce witt he- made not only for.maintenaiice for 
the time to come^ but also for past maintenance ; 
past maintenanoe^ however, is seldom or never al- 
Itfwtd to theifiitlier of^an infant,. bat. only to theee 
who hupe maiaAa&taed ' hnti .without being legally 
bomd to do<so.^ 

If any partyi interested, is. c^atatiafied with the 
Mastei^s tejiopt, 'the iBodeotVqbestioning it^ or, in 
fkct; of aiqieaifi^ against tiie ]«Mber^.s.deciaiio&, ia to 
present a> petition. tO' iske Court, praying that' the 
Master may ' be ordeved- tof rmew- Ms r^Mort : upon 
which aniorder ^fi be made or refused, aoeording to 
the easenede ont« 

AH sums of mon^ paid into the Court of Chan- 
cery are paid into the Bank of England, with the 
priTity of the Aeooimtant-general of the Court, to 
the credit of the canse in which they are paid in ; if 
no- party take any steps to have the money invested 
in stock, it wiU he in* the Bank of En^and un{m>^ 
duetive, but in order that this may not happen, it i^ 
usual to have a direction in the order for paying the 
money into Court,, that it be laid out in the purdbaa^^ 
of got emment secnnties, and this will usuidly be 
made part oi the wder on the apfdication of si^f. 
pifFtf intenjBsted-; if this, direction be not included fa 



Ae oi'def fof pafbi^id'tlie mcmef^ it 'is eompeteM 
for any interested po^ty to apply to theCkrart, hy 
4totidn for s separate * order for tlie purpose ; this 
order tiao directs the interest or aecutnulolions of 
tli^ money to Win. 13ce maimer laid oiit, ttom time 
t# time, in tbe same securities. The Accoiiiit«nt« 

gmera) vnS\^ nnder this order, np<m a written request 
oin the agent invest the money as directed ,- and, 
B» the interest and accmnnlations from time to time 
amount to a proper sum, wiU, on a simflar reqaest, . 
Isy them ont in Hke manner. Money paid into the 
Conrt of Chaneeiy is nsoaDy invested in the three* 
per cent, consols; Where stock is ordered to he 
transferred into the naone of the Aeeountant-general 
in tmst in the canse, a similar order to that whidi 
has heen described should be <>btained for laying ont 
the dividends so that they mm^ not be unproductive* ■ 
The parties in tl^f canse who are nhimstely entitled' 
to the money or stock, will have the benefit' of the 
accumulations. The plauitifTs soHcitor is'geni^raUy 
the person whose duty it is to see tbaA the inve^t- 
ilients are. dtdy and. regnlariy. made, and if th)^ are 
not, he may be hdd liable' to make good the loss 
oecasioned by the negleot; he should, therefore, in 
ail oases take cmte to ascertain ^m his agent that 
the capital is duly invested, and also the dividends 
SB they become due and amount to the proper sum. 

Where money is ordered to be paid out of Court 
ttier person who is to receive it may do so by per- 
sonally attending, together with his agent to identify 
him at the Accountant-generars office in London ; 
but where he resides in the country, the agent will 
procure from the Accountant-general's office a power 
of attorney authorizing himself to receive the money, 
ihii blank power is sent into the country, together 
with a form of affidavit and directions as to its execn* 
tion, &c. (which must be most scrupulously attended 
to) ; when it is properly executed and the affidavit 
made, the power and affidavit are to be returned to 
the agent vdio will- obtBon the monrf out o£ CouM^ 
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ber of small crediti 

'siiiBcieDt to paf al 

Hat to suffer suc% 

'■flie' Master's offic 

cluifge them In bis 

Strt the creditor e^nse ana iroi'"'» 

' ' Where a married woman is ft 

df 'Coort, a petition must be p 

aidd her husband, that the mdn 

'iome particular person specific 

osviaHy tHe husband. There shi 

fia support of the petition, statm; 

has been made, or agreement 

'^tered into, affet^ing or relatin 

|lnoney in question. The petitio 

IWBring, and if the married worn 

London she attends the Court 

«samihed by the Judge, who th 

sflf that she freely consents to the' mbn^ P^v 

paid in the manner proposed, and an brder'is'M- 

cordingly made as prayed, upon which ^e ^^i^aiS) 

named in the order may receive the money in either 

of the ways just pointed out. 

If the married woman reride more' thantwcD^ 
mUes frcnn London, and cannot, or ibr any reason wiU 
not, attend in Court, a petildon is to he presented 



^H-fPflirRpfiSRp/.Wv.iv m 

. 3,";ih9,, petition Ciisuallj ,itji|^ 

t' *^,^^rI»^ffl%^■l^^' 
.„ .eir ^o«^ . of Ipnwe^iJliig, 
i.^igivsn^ mpnitlifiOT^ 
n^ the' cbufitry, a^4 t^o,,pf 
■d itl_ it meet; \^t prsyifiwAy 
named woinani rfie and.n^ 
, tfffidant, (h),, tb»t the ijng- 

f , . . . J. ..^ settlement or promioR for 
^ wile and tie issue of the marriage, or ent<;rei 
D^any agireement to ^ ^ ; or in case he haa vuAf 
a, settlement or agreement, that the sum of money in 
Question, or any part thereof, ia not in any way auh- 
fect to the uses or trusts of such settlement or 
Agreement. The two commissioners must then ex- 
aniine the wife separately and apart from her hus- 
band, and the esamination must be taken down in 
..writing, and must be signed by the wife in the pre- 
sence of a witness. Under tbe examination the Com- 
'jniasioners must place a certificate, which they must 
^^ in tbe presence of the witness, and havii^ done 
;bo, the witness must make an affidavit verifying the 
and the commissioners (8). 
'. each entitled to a fee of 
flIidaTit of the husband and 
(imissioners' certificate and 
must then be returned to tl^ 
ipon receiving it, will presei^t 
]g that the money nw be 
srding to the desire of tfae 
pressed in the examiiwtipfi 
lajjfj iJL i;iii!.\iii.:!.a..."<.:^.:i ■. _ ' : ; ' _ 



,2H Mi3e«i.i4^ijpQ«^) H^kJTERS 

,«Dd QertifiGaJb^,.i:^pQii wjiiob.flii.. for^w .^9iU be ^aftde 

It frequently haj^m^s, tbat under diecKtiw m 
orders, ^nauitanis and other persons a;re entitled ftr 
their lives to receive the dividends of stock standbg 
in the name of the Aoconniiuat^^eral ; where stt<£ 
persons reside in the country, it is usual to obtojn 
a power of attorney frovi the Acc<»u)tAnt-generars 
omce, which must be executed and verified in the 
manner before described, authoiisdng some person 
resident in Iiondon to receive the dividends as they 
from time to time become due, and such person 
may receive them accordingly ; but, before eaeb 
pjBiyment is made, a certificate (the &nn of which 
may be obtained from the Accountant-general's 
office) of the person entitled to the dividends being 
alive at the time the dividend became due, or ftt a 
subsequent period, as near the time the dividend is 
applied for as may be, must, on each occasiim, be 
produced at the Accountant-general's offioe; the 
persons giving this certificate must be the minister 
and churchwardens of the parish where the persen 
resides; if, for any reason, such cartifioate eanuat 
be conveniently obtained, an affidavit of some im- 
putable person to the same effect will answer (he 
purpose. The Acoountaot-general will, not aet \\pm 
the certificate or affidavit aiOter a month from the 
date of it has dapsed, but, if that be. the ease,: will 
require a fresh one. 

Where the order is for transferring ^tock in Court 
into the name of a person entitled to it, this ^ili be 
seen to by the ^^it, without troubling tiie. countiy 
soUcitor (except for the correct name, residence, 
and addition of the party), unless in the case where 
a married woman is entitled to the stock, in wbteh 
case similar proceedings to those described with re- 
spect to money must be taken to satisfy the -Court 
that the transfer into the name of the person pro- 
. posed is with her free consent. 
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'' 'A pertoi who has duly serred tnder wtides to 
•n attorney or solicitor^ may be admitted « solicitor 
of the*Court df Chancery, either before or after he 
has been admitted an attorney of the Common Law 
Coar<», or any of them. If he be admitted first in 
Chancery, he must be examined as to his knowledge 
and fitness, in a similar manner to what is now the 
practice previously to admission in the Common 
Law Courts ; . but it happens very rarely that the 
admission in Chancery takes place first, and there- 
fisre I think it nmiecessaiy to enter at any length 
into the subject. The day appointed for admitting 
solicitors in Chancery is always the day after the 
end of the term ; and the apphcant having obtained 
his admission in one of the Common Law Courts, 
the agent with whom he happens to be connected, 
-will see to the necessary formalities in order to the 
admission in Chancery. 

The rules as to delivering a signed bill for busi- 
ness done in Chancery, a month before proceeding 
to recover the amount, as to the taxation of it, and 
the consequence of less or more than a sixth part 
being deducted on taxation, being founded on die 
same statute, are the same in the Court of Chancery 
as in the Common Law Courts, and therefore I 
consider it unnecessary to go into these subjects 
here. 

There is nothing peculiar which need be noted 
in the taxation of a SoUcitor's Bill of Costs in Chan- 
cery ; the different charges must be properly vouched 
by the production of the necessary papers and docu- 
ments, and ]wvments must be supported by the 
production of ^oper vouchers for them, or by affi- 
davit, where they are of such a nature that the soli- 
citor would not, in the ordinary course of business, 
be in possession of vouchers. The solicitor whose 
bill is under taxation, must give credit on oath for 
all sums of money he has received ; and if the party 
taxing the bill be not satisfied with the credits so 
given, he may obtain leave to examine the solicitor 



316 MMCBLUkKSOOS MATTSKB 

on ittterrogirtovwsy in m sbnlir uMynMSfto li fM% 
in a eftme. When the hill has heen laxed, A^ 
Maaler eeitiftes the amomit doe to the &olietlQ|^ 
the eerttficate is ffled» and an office eopj obtained j 
the SG^citor muirt then senre the party lialrfe nith 
a eofj of the order for taxation^ &c. and a comr af 
the certificate, at the same tune showing the on^ndi 
order and the office copy certificate, and demanding 
the amount certified to be due; or if the solicited 
cannot. himself make the service and demand, he* 
may authorise some one else, by power of attomej, 
to do so. On an affidavit of the service and cfe- 
mand, and if there be a power of attorney of its doe 
exeention, a motion (of which notice must be giveq) 
that the party may pay the amount within a given 
time is made ; on this an order to that effect is ob- 
tained, of which a copy must be personally ae;fved 
on the party, and a demand made as before ; and 
on an affidavit of such service, demand, axid non- 
pajnoient, another motion (of which, notice muat be 
personally served, and an affidavit of the »ea^w^ 
made) that the party may pay the amount whUpi^ 
four days or stand committed, must be mad^'^^^mi 
order obtained upon which must also be. ne^^sflbpJJ^ 
served, and a demand made; and an ali^A^t-'^lf 
such service and demand, and non^pfyp^ti^ mptj, 
then be made, upon which an ord§r i^tol^edmMft 
a motion of cause, for the committal of i\^ ^puf^f^i^. 
Upon this order the proper officer i^t%e Q!f^/Hn!f 
prison obtains the Lord Chancel]jfKr'9. ^^vi^nWl^^^fMW^ 
proceeds to take the party into cust^k^,> !K tf>#t>Ni* 
Hdtor be found to be overpaid, the p^ffimmft tifca 

(a) This has hitherto beea the ^Meti^^ 0ad,^fi'pgm iMl#e 
as to attorneys and soficltors doe$. not ^pm to jfoqi^ 'Sf^^ 
teration ; it may, howeyer, be questionable, whether^^fl^ettd 
of an order for committal, the proper course Is n6t|,! tmdSr the 
new orders, to issue an attachment : as tfie l^roCessof ctotem]^ 
is not now confined to parties to a suit, it wovhlr seMn liowever- 
that tha?e is nolhinj^o render it^appttcable where (as in flie 
case in question) no suit is pending. 



sisam ^i»iit tffSt^ to imi^efthe sdW^m&ramtid^'' 
wh«e is^fbtfiid^tjte f]fem ifitti. • 

Before qtdttiiig this «w*5ect; it is^ltfecfcssaiy tor* 
pcHlit onfme wecessity ^ifeh- eodsts fiLat'a solicitor* 
for «ie intended plaintiff '6r»5)Mtttiffis i# a Chiii«5er)r 
suSe sbonld tidke care i^Mbe' ^ibvided^ritli snfHcieiM; ^- 
eyld^ce of)^nvithofitfi6 66thtriencri%nd prosecute 
tht stdt, and this cannot be done better than by 
qiArtmg th^ fu&ment.bf Ldrd •EMott'ln' the casfe of' 
JP¥igktr. Oe^my'S M^iTale;' 12. In thait case the' 
plaintiff moVed to aismi^^ the biK'^Mrfth costs, to fae-< 
paid by his (th«f plabtiff'^) wlidtfihr, ilipon an affi--- 
datit that the bill hild Tieen filed without his au- 
thdiityi This aiffidiririt was met by another on the " 
pfltt o¥ ^e solicitor, stating that an action had been 
brought by the defendant against the plaintiff on cer- '" 
tain jpromissory notes, to restrain proceedings in-' 
viMfm. action th6 bill in Chancery was filed, although * 
not W^ the ei^ress directions of the plaintiff, yet in * 
the course of business, and by virtue of the genertd' 'I 
aisthdiity under which he acted as the plaintiff's so^- ] 
liOMt. The judgment of the Lord Chancellor is iii '*| 
the'^foUoiiHng words: — "There can be no doubt jis^' 
to Uiifer aonrse of ' tBis Court's jurisdiction; that if a ' 
solkntbr 'files n 'Mil in the name of his client, without 
hiMb^ aiitbdHty )frOm him for so doing, then, if the' ' 
pUldtfiff' wiiihek to have the bill dismissed, it will be ' 
so wderedilanft €he solicitor will be made to reim- ' 
burse hihi Itit'the ^tpenses occasioned by its having ' 
beiMi filed. ^'K is also settled, that if the plaintiff de- >' 
nics; and tSe solicitor asserts, authority to have been ; 
givcfl^, and^'th^reis^'iioAdng but assertion against ' 
assertion, the Court will say that the solicitor ought 
to hm^ 'secured himsieftf by having an authority in 
wriKng; and that, not having dofie so, he must abide 
the'^consequencQs of his n6^ect. There must be a 
spepial authority to institute, although a general au- 
th(»ity is hofftcMixit to enable the soHdtor to defend 
a soit. In this case the plaintiff has positively sworn 
that he gave no authority whatever to file the bill. 
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bmA this is met b j only a geneial assertion (^ Uk 
being authorized, on the part (^ the solicitor. The 
modoa must therefore be granted." 

On the subject of eosts, no really useful informa- 
tioB eould be given within the limits necessarily mb- 
pwed by such a work as the present, as they are 
generally governed by the circumstances of partiea- 
lar cases ; it may, however, be useful to mention that 
there aie three modes of taxing costs recognised by 
the Court of Chanceiy ; viz. first, costs as between 
party and party, which is the most strict mode of 
taxation; secondly, costs as between sdidtor and 
client, in which mode of taxing many things are 
allowed for which are not allowed in the former 
mode, but nothing not properly costs of the suit is 
allowed even in this mode ; thirdly, costs, charges, 
and expenses, which indude costs of the a«it as 
between solicitor and client, and other proper ex- 
poses besides, which the party has been put to 
relative to the subject-matter of the suit. It mAy 
also be pn^er to mention, that in the taxation as 
between sohcitor and client, a distinction is nsade 
by the taxing officer where the costs are to come 
out of the pocket of the solicitor's own client, or out 
of a fund belonging to him, and where they are to 
come out of a general fund in the cause, in the for- 
mer case, the allowanees being usually more liberal 
than in the latter. 
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CHAPTER XI. 
Reh£Ari;n6s and Appeals. 



Who may enrol ft Decree— How to ^nrol it— Effect aad Objects 
d the Emrolmeiit— Cayeat against the Emplmeat^-Object and 
Effect of Caveat — In what cases Enrolment will he vacated 
-—How Clerical Mistakes or accidental Errors in a Decree' 
set right — Proceedings to have Decree reversed or altered — 
Petition for a BebeuriBg — ^Proceedings theroon — Deposit— 
Qfte to set down Cause for Rdiearing— Behearing and De- 
cree or Order UiereonT--How Deposits and Costs dealt with 
-—How Rehearing way be opposed — As to what Evidence 
may be read on a Kehearing — Petition of Appeal to Lord 
Chancellor — Procee^ngs thereon— No Rehearing of sneh 
■D Appeal — ^As to Appeal MotiMs-— Bill of Review'^lA 
uliat Cases it wiR li«— Who may file such a BiU— Withk. 
what time-^Deposit-^When Leave of the Court must he 
. obtained — How to be obtained — Proceedings on Bill of Re- 
view — As to how far Decree must be performed before Bill 
of Review filed — Supplemental Bill in the Nature of a BiS' 
of Review— When proper — Proceedings thereon— >App«al to 

, the liordar-lii what cases Decree must first be enrcrflcd-^ 
Time within wMch Petition of Appeal must be presented--^ 
"Hme limited for Appeal to the Lords — ^Petition of Appeal — 
Counsers Certificate — Presenting Petition — Answer — ^Time 
for answering — Setting Appeal down for Hearing — Cases^^ 
Briefb— Hearing — How Ordeae of the Lords earned into effect 
-^As to staying Proceediags pending a Rehearing or Ap|Ma| 
-o-ObservatioBS on Points connected with Appeals, Costs, &e» 

When a decree or order is perfected by being duly 
passed and entered^ any person interested in and a 
party to it (whether he be a plaintiff or defendant 
m the suit ox not).^ may immediately proceed to 
haye it enrolled : in the present work littie need be 
said about the method of getting this done^ as that 

l2 
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is always seen to by the agent. The effect of the 
enrohnent being what is necessary to notice here^ .,i|L^ 
will be sufficient to state, that the docket is prepf^:^j 
which is presented to the Lord Chancellor for jt^^ 
signature ; when it is signed by the Lord Chancellor^ 
the depree is considered as being enrolled, tiiou^ 
it has i^t^rwards to be engrossed on parchment, imd: 
filed. It is ixnmaterial whether the decree or x>rd^^ 
has been .^ad^ by the Lord Chancellor himselfr/ the 
Master of the, Rolls, or one of the Vice Chance%ri^ 
the^ prpceeding to enrol it is the same ; for^ wl^t^m. 
Ju4ge. may har^. heard the .cause,, the. xlj^ee> jis^*^^ 
decree of tbe> Lord Cl^ncetl]or»[and mu^t be^^^gp^, 
hy him ,bctfore it is enrolled,., , ; . V: ;n i^J..: 

.Whj^n 1^ decree h»& Jbeen ^prolled t^e ,c^i^ <^au^ 
be reheafd, and the jmly appqiil ^ig^atf^th^.^ei^ 
lie« to the House of Lor4si:Uie chief q^ei^'^jo^j^ 
fi»re^ with which decrees are enrolled l^inf^p^ .^i^y 
seldom, are at present), is to preyei^l^ ^^^^^^K^^IiPHi^^y^ 
from obtaining a rehearing ; andj wherj^ i,}^ 4^uf 
heen beaid before the Master ^ of .t)iQ.B(4Is.f{9j 
tf the Vice Chancellors, from appefjpg, to» j$|i^ ^1 
Chai;i^ellQr ; but sometimes a party, i];it^ng];|g.j^ gg^ 
peal, against a decree of the ]Viaatc?i? 9f,{t|v? ifiiw^aW 
one of the Vice Chancellors, may be 4l^VP(^^( fB^ 
pealing immediately to the £to,iiise c^i L9^^|^wg^t1|f ut 
an intermediate appeal to the L^4 ;C%(i)^4)fF 9i9ff4 
he may attain this object by ^nrpllii^ %f|,,^^cing^ 
another case in which a decree is. soni^tpnfS; (epipjuf^ 
is, where a question of title has been.de9.^^^]^j)r^4^; 
for as an appeal to the House ofXords is liij^t^^ 
something more than five years from the ej^rol^uaf of 
the decree, and not from the date of it^ftibe'^f^ner 
the decree is enrolled, the sooner will the tin^. &^aj(^ 
when the question will no longer be ppento.tke ap^ 

Eeal. There are some other cases in which it va&Y: 
ecome necessary to enrol a decree ; for instance, 
where it is to be pleaded in bar to another suit, but 
they are of such rare occurrence that it is unneces* 
sary to enumerate them. 
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^';1Aj3 has been already observed, the decree may be 
ehroHed by any person interested in and a party to it, 
ilniihediately it is perfected ; and where six months 
item its date have expired before it is presented to 
Hie Lord Chancellor for his signature, a petition* 
i^ch is one of course, must be presented for Hberty 
tb enrol it nunc pro tunc ; but where a party to a 
decree made by either of the ^^e judges intends to 
apply for a rehearing, or, if the cause were heard 
before the Master of the Rolls, or one of the Vice 
Chimcellors, to appeal to the Lord Chancellor, and is 
apprehensive of being shut out from such rehearing 
or appeal, by the decree being enrolled by some 
other party, his agent must enter a caveat vnth the 
proper officer against the enrolment of the decree; 
and this will stay the enrolment for twenty-eight 
days after the docket is presented to the Lord Chan* 
ceUor for signature, within which time the party who 
has entered the caveat must present his petition of 
appeal, or for a rehearing, and obtain an order to set 
it down, for if he suffer the twenty-eight days to 
pass by vnthout doing so, the docket wiU be signed 
and the decree enroUed ; of course, if the petition be 
presented within the time, and duly followed up, it 
. win stay the enrolment till it be disposed of. 

If a decree have been enrolled by surprise, — as 
where the sohcitor or agent who has enrolled it has 
said something to the opposite solicitor or party 
which might lead him to suppose that it would not be 
enrolled, the Lord Chancellor will, on petition, vacate 
jthe'^nrolment> so as to let the party in to a rehearing 
or «p^\^ to the Chancellor ; but it is no ground for 
ad.'aj^liteation to vacate the enrolment, that it has 
B^eri'-^ddne very quickly; there must, in general, 
bii'sdihething like misrepresentation or bad ndth to 
it&Ucethe Court to take this step. Having premised 
iS&a^ mtich on the subject of enrolment of decrees, we 
now proceed to point out the method to be adopted 
for obtaining the rectification of any error in or in* 
justice done by a decree or order ; and it will serve 



22% tatm^xniyeB Air» kiPwiLAS^ 



to disembirmss the subject to state m the outset; that 
derical migtuke^ in decrees or decretal onif9P% or 
wetoTs arising firem any aceidental slip or omisaidii^ 
msif, at any tim^ before tlie'deeree is enrdled, bil 
OMtected npon petition, without the form and eiS 
p{»»e of a reheari]!ig, whidi wus ibrinerir the uamtf 
touTi^e «k ^vssih. cases; but alter enrolui^it tadk 
Mistakes or errors can only, exc^t |wvhaps K|^ 
4M[Sent of aU parties, Im rentediBd like errors of 
judgmeAt in the judge> by some of the methods wt 
are aboui to ^upeek ^; and even before etifofaiie&ft 
|to substantial adifitibn can be made to the ikcvee 
tfto^t by consent. 

'w "where a party seeks to have a decree of tiM Gotttt 
nf Chancery reversed or altered, he must^ accodfeo^ 
to dreumstances, adopt one of five modes of j^tot. 
o#eding ; viz. 1st. A petition for a rehearing ; ^euIL 
A petition of appeal to the Lord Chancelk^ ; ^rd^ 
'A hUl of review ; 4th. A supplemental bffl m id^ 
^latur^ of a bill of iteview; or $th. A petifitm at 
Appeal to the House of Lords. Each lof these w9 
w noticed hi the order they are hcte set down. 

Tl^ere a decree has been made on the heeiing ofai 
eause, either befbre the Lord Chancellor, the Master igf 
the Rolls, or either of the Vice C^iano^brs, any fmrc^ 
who considers himself aggrieved by such decree rnngr 
present a petiticm for a rehearing of the cause befin^ 
the same judge by whom the decree was mildft*^ 
but it is only where two coimsel wiH certify that 
they think it a proper case for a rehearing, that tlai 
course can be adopted, for the Court retpures^'ldl 
least this sanction before it will grant a reheariag of 
the case. The petition for a rehearing sets out 'Hib 
proceedings in the cause, and points out the min 
ticulars wherein the petitioner conceives hhnsdf t# 
be aggrieved by the decree ; it is tusuaHy drawn hjr 
the junior counsel who was engaged in the caaaa^ 
who at the foot of the draft signs a certificate iJifll 
iie conceives it to be a pioper case for a reheanng; 
the draft kthen submkted to the senior 
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wbo wat engaged in the catise, or some other^ fdr 
bis phrasal ; and if upon sttch perosal he also con- 
ceives it to he a proper case, he s^ns a certificate ; 
the petition is tixen engrossed, and me i^ent gets it 
answered in the nsnal manner, except that in this 
case the answer is to the e&fxiy that on the peti- 
tioner, Gr his solicitor, suhscribingthe petition, thereby 
tsonsendng to pay such costs (if any) as the Court 
shall think fit to award in respect of any proceedings 
had since the decree, and upon kis deposilsiig 
twexity pounds with the Registrar in a week, the 
)petitaoii is to be set down. When the petition has 
been thus answered, the petitioner, or his solicitor, 
mxset sigft it, consenting to pay co9ts as just md^ 
4ioned; it must he left with the Registrar, who 
draws up an order to the same effect as the answer 
40 the petition, and the 20/. nrast be deposited 
mith the R^^trar within a week £rom the time the 
{^tion was answered ; the petition is then set dowi% 
«ad oofies of <^e order drawn up by the Registrar 
mast be served upon all parties, tbrough their solici- 
iors; those parties obtain cc^es of the petition^ 
from the Registrar ; it is then set down for hearing 
eounsel are furnished with the briefs they held on 
4be first hearing, as also with a brief of the petition, 
and any observations on the oase which may be 
ibought necessary, and the case comes on in its 
iudeTf and is disposed of after argument, according 
to the opinion the judge now forms of it. The 
decree or order made upon the rehearing is then 
diwwn up and acted on in the usual way* 

By the 42nd order of April, 1828, it is stated, 
that the deposit of 20/. is to be paid to the adverse 
party whwe the decree or order appealed from is 
not varied in any material pointy together with the 
Ibrther taxed costs occasioned by the appeal or re* 
bearing, unless the Court shall otherwise order. It 
mil be observed that the Court has a discretion on 
the subject of the deposit and of the costs, and it 
aametimes exercises that discretion : the .mode of 
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dealing ^th them pointed ont in thr order wtf, 
therefore, he considered the general one, esjpxxiSj 
where the grounds for the rehearing or appe«rdo:iiDt 
appear to he yeir strong ; huli sometimes the <3oint 
mOi divide the deposit hetween the parties; and it 
has even in one case ordered it to oe retomedio 
the party who made it, though the dec^e Was 
affirmed ; the Court, however, on .this subject is, of 
course, in all cases guided hy the circumstances and 
nature of the case. 

It is in the discretion of the Court to grant a re- 
hearing or not, but on the certificate of couiisel 
which has been mentioned, the case is always set 
down without the other parties being called on to 
show any cause against the rehearing : if there be 
any strong circumstances which they mean to insist 
Yipon as a reason why a rehearing should net be 
granted, their course is to more that the petition for 
rehearing be taken ofiP the file ; but in general such 
a motion must be grounded on something besideis the 
merits of the cause ; so far as the mcnrits are con- 
cerned the Court usually gives credit to the certificate 
of counsel, that there is reasonable ground hi that 
respect for a rehearing. ' 

It is a general rule that one rehearing only'^tdlf be 
granted, but it is not inflexible, as in proper cases a 
second rehearing has been obtained: and a.'psrfy 
may appeal to the Lord Chancellor after a rehisiring 
before the Master of the Rolls or either of th^' Vice- 
Chancellors. l\' " 

It has been stated, that a rehearing bf'is 'ca^ 
which has been decided before the Master <jf ^tt* 
Rolls or either of the Vice ChanceUoi^ tniV' hef't^ 
tained before those Judges respectively ;'tiuf^ffiir is 
a course very seldom adopted, rehearinefi; in' -j^&HM 
only being applied for in cases decidea fey the^IJrd 
Chancellor. Where the decree complained or'-fias 
been pronounced by the Master of the Rolls or either 
of the Vice Chancellors, the course adopted in almost 
all cases, instead of applying for a rehearing, is to 
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jmpeal to the Lord Chancellor : though this is always 
.i^M)bd an appeal, it is necessary, in ord^r to the cor- 
.'TJ^. understanding of the effect of it, to state that xb. 
. ^iirkidple it. is in truth a rehearing ; for, as has heen 
Alraidy observed, all decrees, whether made on a 
)Mwng Jbefore himself, or the Master of the Rolls, 
QIC idle Y^ce Chancellors, are in law considered as the 
Xoid Chancellor's decrees, <and for this reason it is 
ilia|.pn the .hearing -of an appefd to the Lord Chan- 
cellor, either party may read any admissible evidence 
px ^e cause which thjsy omitted or did not choose to 
)r^ at the on^b;ial, |ie^^g,,fuid. whiph coi^ei^jtientljr 
.^^j)ot,appear in.]the ilepf^ ^ ria^.ia)*^^ ^^ 
, pa^ %. ahjiTMrs doAC on, a ,reh€;arii^g, but, .99t wiU. be 
.^ffflfepfftrds obi?^e(i not on ^ wp^to t)ie |[p)^ 
.|if J^c^dsji. it must not, howyer, he i^derst,Qpd from 
.'^Jjhi^fjttjiit.eHber. ppj^, is.at liberty to ,bring fresh 
^ffpj^p^.^B&ex the decree and before. the heaiingpn 
fftfiP^ftiii^ >*^ jOniy evidence which iwas taken in, the 
^Wfi^jjc^l^r^e.peXQreJ^^ decree, but which on, the 
J^^i^r^g pqu^el did not then think it nepes^ry. tjo 
^fl^fl^g^e 9Jr/,i5^id which, consequently, was ; n9t fcfijfi 
?5fff % ^ff^^^ ^: ^^ decree, that may at this , s^tage 
be used ibr the first time; to.this» perils, ,tl;^$;i;e 
t)|P?Jf /Mlft^^ epfppptiqiji under special drcmnstance^, of 
g^^mopjt of a, deed or documents, vivd voce, Q^,tb,e 
.juaj^ealof^fip^ It is to be observed,, however, 

Jm^R jfl^?, P*4^' ™^!^ ^^^ '^f evidence on a reheajfiiig 
^jfl^p^^^^^^ijpitTO P9^,vs^f at ^^^ former hea?^. 
It will necessarily have some influence with the judge 

Jij[X.j[}i^€fsjng,pf,.th^. c^tson the appeal, for where a 
^Sfecij^ j^ j|^secl oriVfMied.Qn a^^ it may be said 

Wf^PflflP'B^'^ ^^^ evidence had been used on the 
.pijg]|j^;,iiearmg,.-il;i,e. clecree might have been made 

QC^^n^ly i^^' tlbici first instance, and so the necessity 

^Qrii^un^u^g the expense of the rehearing or appeal 

^ig^t nat have arisep. 



<t 



(a) See ante, page 37. 
l3 
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On a petition of BppM to th« Lord (JbunetSkm 
ftotn a decree or order made W the Master of An 
BoUs, or one of the Vice Chanceuors, ihit prooeediaga 
are precisely tiie aanw as lAiose which h«m been 
already stated as applicable to a reheanng, ted» 
Iherefo^e, it is unnecessary to repeat thmn at lengtk 
liere. The petition is prepared and oertifini' 1^ 
hansel, is presented and answered, signed by tka 
IMttty or his solicitor^ the deposit of 20/. nUade, tbt, 
^orier drawn np and served, tite petition set down^ 
^dnsel instructed^ and tlie bearix^ takes place pM^ 
dsely in the manner already described with res^wcft 
%o a mere rehearing. It is only necessaxy Anther to 
^serve at present, that where tliere has been a v»> 
llearing before the Master of the Rolte, or mnAasr «€ 
the Vice Chancellor and the paHy who obtained 
inch rehearing afterwards appeals to dfi) Lord Chan- 
oellor, and he decides On such appeal, a rebearSngnf 
the appeal cannot be obtained bdbre hini5 and if liie 
j^arty determine to appeal fiirther, he must appeal to 
the fioose' of Lords. Somi$ l^hior obsen^tknas 

S>licable to rehearings and appeals to Hbe Loid 
aneellor, as well as to appeids to the fiovute <if 
Lords, will be made when we oom« to'treot of appeids 
to the Lords. 

" Where an order has been made 191011 moH&H %{y 
the Master of the Rc^ or either Of Hie Vice Chtt- 
oell<^, which any party thinks he has reason fo 
complain of, or seeks to have discharged or tttriad, 
it is not necessary to present a petition «f appeiO; tat 
-a notice of motion before the Lotd CSumoefloiR, '%> 
discharge or vary the^ atiet, may be givett, and^MSi 
motion may be made in the ordinary way, and'fto 
deposit, nor any certificate from counsd of its ptb- 
priety is necessary ; and the party making it ts'ttot 
ocmfined to the same affidavits whidh were tiMd 
before the judge who made the order, but maj use 
others made either before or subsequent to the date 
of the order, though if he do so it may affect the 
manner in which the costs are disposed of, for a 
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MiflOn dlteaij given. If the order vrere made en 
petition it appears, according to the practice^ that it 
auut be appealed firom in the ordinary way» Hke It 
decree. 

After a decree has been duly enrolled, a party to 
it may ind that he has good grounds for having it 
reversed) either from error apparent on the face of 
it» or from new facts discovered since the decree 
«pas made, oir at least since publicaticm passed in the 
cause, and so that they could not be used when the 
decree was made; and where this is the case he 
may file a bill of review. For error apparent <m 
the face of the decree, an iqppeal to the House oi 
Lords is a concurrent remedy^ 

Besides the party himself, those in privity of in^ 
terest with him, his heirs, executors, or administra^ 
(drs, for instance, may file this bill ; but unless there 
be saeti privity this bill cannot be sustained; a de^ 
viaee or assignee, for instance^ cannot maintain a bill 
of review. A bill of review must, in general, be 
filed within twenty years firom the date of the de^ 
«ree sought to be reviewed. 

Before filing a bill of review a deposit of 50^. 
must be made with the Registrar, to answer costs in 
the event of failure. If the bill be for error ap- 
4parefit on the face of the decree, it may be filed 
idtfaout leave of the Ck)urt, but where the ground 
.g£ it. is the discovery of new matter, leave must firsit 
he detained from the Court to file it t in order to 
obtain this leave it is first necessary to make the 
deposit of 60/. with the Begistrar, and an affidavit 
aonst be made, setting forth the new matter, and 
atatiii^ that it existed at the time the decree was 

Sonounced, but was not known at that time, or was 
SQovered at such other time that it could not have 
been used on the hearing when the decree was made, 
and stating also how the discovery was made ; the 
ajpplication to the Court for leave to file the bill is 
ihen made by petition (with which the other parties 
to the decree must be served^ and on which thqr 
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may be heard), on which the necessary order 
obtained, the bill having been preyionsly ]N!qnnd 
by counsel, is filed ; the usual proceedings tWn ^~ 
place as in any other suit, and the caitse is ia:i 
time heard and disposed of. If the .original'i 
have become abated, the bill of review mayalq&Jbe 
a bill of revivor, and if any thing have happened 4d 
require it, as if a^ istrangtsr tfi the suit hai^e acqdcad 
an interest in the subjecit-matter of it, it vomy incteiie $ 
a supi^emental bill. . 

It must be understood that the proceeding by a 
bill of review can never \>e adopted as the means of 
evading, or delating the performance of what is re- 
quired by a decr^e^ for the bill cannot be filed 'until 
the decree it seeks to review has been obeyed and 
performed ; as if it wefe a decree for land^ Uie pos- 
session of it must have been yielded iq) ; if for the 
payment of moneys or costs, they must have .berai 
paid ; but if the act decreed to be done be one, the 
performance of which would extinguish a legal r^^ 
for instance, the cancelling of a bond, leave, may 
be obtained firom the Court to file the bill o£ review 
without the peiformance of such acts ; and ^) even 
in the case of money decreed to be paid, the^Cmnt 
would perhaps dispense with its payment, .enf ^ 
party intending to file the bill of review.mak»g an 
afficUivit of his inabiUty to f^y the ( money ; ^^ :if 
in contempt for the nonrpayment, oaring ;tOi smc- 
render to Prison and lie, there until Ihe ;q«6al|iaa 
be determined ; or perhaps the • payment tofimcai^ 
might be dispensed with on good seeurity^being 
given; these, however, are exceptiops tftitfaergeneial 
rule, which i% that the decree mulBt ihave>be«ii'.jper- 
formed before the bill of reviJs^ is /filed, in afl 
cases, however, where the perfonnanc^ of. a? decree is 
sought to be dispensed with on filing this bi^ k 
must be with the leave of the Court, which is to be 
appUed for by motion. 

A bill of review can only be brought after the 
decree sought to be reviewed has been enrolled ; and 
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liie decree has been enrolled^ the' remedy, under 

ciTCiimstaiices, differs lic^ording as th)^ neces- 

£»r' U ^ arises 'fh)m error apparent on the face 

the deCKe^ or irom netdy diseovered mattelr': if 

.^wre be error apparent, the remedy is by ft rdiear- 

Jttfl^'' as^tO' which sufficient has heen alreiuiy Said ; 

:lliSr«f '<i^^tniatter hftve h^m diseovered^ 'the"remedy 

-ir ^ 'fihng a suppIementaUbiiL in> the naiture of a 

InH of vmew, winch is giovsemed 1^ the same fules 

and regulations as a bill of review; the de^re^ must 

fasve -be^' performed, leave mtnt be obtai^d ifrom 

the' Ooort- tor- 'file tbe^bill^ and the depoefllt of hoL 

must beknade just as- if it were a bi}l of review ; but 

in thi»eiise there must be a petition Ibr tehearing, 

or of appeal in the- original cause^ which lies over 

till the supplemental' cause is ripe for hearing, and 

then'both are) heard togedier, and one decree or order 

utade-in the two. 

Wh^re any decree or order of the Court of Ohan- 
oei^'naade in u causes has been enrolled^ an appeal 
agsdnstit liesitoi the House of Lords : a decree made 
m B hearndg either before the Master of the Rolls or 
rdtbet) of the Vice Ghancellors must be enrolled, to 
enflble^iiit party to appeal to the House of Lords 
against it ; bat . sueh appeal may take place, from a 
deciiee> madeon a hearing before Uie Lord €han- 
^Iko^ although -the decree has not been enrolled. 
-Aa ttppeel to the Ho^se of Lords will lie for error 
BOpBxept on ibefaoe of the decree, as well as where 
t£e"error complained: of is not apparent; in' the 
::$iniier/tn8i^ «s has, been already observed, there is 
4DMAfa(er<Ttoi)e^^<<rii;.'by'a 1^11 of reriew. 

"Th&filrstoonsideratkni'Oh the subject of an appeal 
*tb the Houle^ of "Lords is the time within which 
'tfae> petition of appeal must be presented; if the 
decree appealed against be mitde durii^ the session 
of pariiament^ a petition of appeal against it may 
be presented within fourteen days from the time the 
decree is made ; but if those fourteen days be suf- 
fered to expire without the petition of appeal being 
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pfesented, it cannot be praBenled dmag lltot wtammm^ 
hut must be preftented within tbe first fooiteea dmjn. 
of some 8abse(|aeat session : with the above exes^ 
tion» Tis. of aa appeal against a decree made-dnri^g 
the aittmg of parlttnient^ and presented withm feiAs 
teen days, all petilioBS of appeal must be pKesealwd 
within the first fourteen days of a sessioii, and if that 
number 'of dtkjs of the session be allowed to paak 
by without the petition being pres«!ited» it cannit 
. be presenled until a subsequ^t session^ for» inth the 
abfi^e exception) the Hoase iSff Lo^ds wUl reoetwe 
no petition of appeal except within the first fourteen 
days of the session : this regulation is made by the 
standing order of the Honse of Lords of the 134h 
July, 1678 ; and it will be observed^ that thofugh a 
pwty may hare let any number of sessions pass hy^ 
there is nothing in this iegulati<m to prevent hon 
presenting his petition of appeal^ provided he does 
so within the first fonrte^i days of any aeasion; 
but there is anoth^ r^nlation made by A atanding 
order of the 24th of March* 1725, which limits a 
time after which a petition of app^ cannot be m^ 
ceived at all» and that time is five yeats Ikoni tins 
tmrolling of tiie decree, and the end of fourteen di^ 
from and aHer the fixot day of the session or meeting 
of parliament next asAuing the said five jneani bnt 
to this period of limitation there afe etceptieiM^ 
where the person entitled to ai^peal is an inftpd^ 
feme awett, mm tomp^ nwnU&y impi»iMied» <^ ont^af 
Great Britain or Ireland in whidli case the aboiie 
period of five yeiB*s» &c.j does not cDiQQmenee ruiuaJBg 
until the party attain his or het msgoril^, be ^dsok- 
oovert, out of prison, or return to Great Bdtain or 
Ireland. The above period is never OHii^mted ir<na 
the date of the decree, but £rom the tiate of A9 
being enrolled, for which reaaoi^ as has been be£we 
explained, the limitation does not affect a deciee 
which has'never been enrolled* 

The petition of appeal sets out the proceedings m 
the cause, and states those points wherein the 14^ 
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]Mdk»t ceiioeiYCS the judgment of tke Goart beKm 
to be emmeoas^ and prays that the decree may be 
wvened ar varied, aceerdiiig as the whole decree, 
to only a poKkm -of it, is appealed agamst: there 
iMBt, at the foot of the peiitfiou, be a oeitifictfte 
iigiied by tm> odunsel, that hi their |udgBieBt these 
ii reuHnable came of appeal, besides which, the 
peCiti!^ itself must be signed by thein^ mnd these 
Mimsel mnst either be those wito were engaged ui 
the cause in the Court below, or who attend to aigne 
Ae appeal in the House of Lords. Before Hbt peli- 
tmi is presented, a notice nuBt be gWen to the agent 
ef the respondents of the time when it is intended ix) 
present it ; the petidon is then engrossed and left 
mlh tlie proper officer at the Home of Lords, who 
le^uests some peer to present it ; on its beiiig piti- 
aented, a& onkr is made that iAm tespobdent may 
hnve a copy cf the petition, that he put in his answer 
to it by a day fiaed by the order, and that feenice of 
Use order on the respondent's solieilor be good ser- 
^dee ; M» order is obtained and served on the re- 
spondenf s solicitor accordingly. The appeUant must 
Mter into recognianees m the sum of 400L to an- 
•wer the costs, and this must be done within eight 
Aiys alter ^e petition of appeal is lodged. The 
-l^^eBit wifi send down the proper form of recogttiEances 
^Ath instructions. On being snred with the copy 
<«vder, the agent obtains Iretn the iWliamettt Office a 
«9py of the petitions, which, together wi^ the pro- 
per ptfvn m the cause, is kid before cosmsel to 
pMpare lihe answer, whioh is usnaH? a formal <me, 
attd not requiring any instructions nom the chmt. 
The answer is, like the petition, ingrossed on parch- 
Mont and lodged aft liie Parliament Office. If the 
vespondent require iurther time to answer beyond 
'What is spedned in the oida*, he may in general 
dbtain it, with which view his agent presents a peti- 
tioii to the House, on whi<^ both parties attend 
tefore the judicial committee ; if the respondent do 
mot put in his answer within the time allowed, a 
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peremptory order for him to put it in is . 

and served; and if still no answer be-pitl ii^ !liir 
appellant maj apply to the House to haxe^^^i-mttfrn 
set down to he heard ex parte; this, howe¥er,t-jlb* 
step which it is seldom or nei^er necessai^ioJmle 
recourse to. Care should be taken that the r c^qttt 
ent's answer is. put m, and the appeal app<Hntod ftf 
heanngi during the same- aes^on- the appeal- is pn^ 
sentedy or within the first eight divfs of the ensijdb^ 
one, orattiQieyentSi^that withia ihose* eight d»js a 
pereiB^tffiry'Ofdei^.&r, fiUerirespondent to^ put. iULyhis 
aUsw^ ^fohlftmd^ QAeirwkA(|kl)^i«|fi^!^i01i.st«iaid 
dismmed; <^dfi)»nt/<|)«9Judw(wii^Qe^e¥isr^^ 
^pe^ii! tQnnthe /fei^ondentffi.<ailsw»)' ri:cmn&,^w^ 
othflrpairtjr^nl^ apply toha?^ 
Ibr.ibeafiring^r, 'to «jraer^ fop^rthi^'piivrptist^iati 

and sfflpvod c»i'tbe<soUcitorfQr.^he.i^(ilMPiftM qj[r4^ 
irespctndent be: ajbo disaattefied witb^theri^efliy^/ftiid 
•intelkd to appeal against it, ' he-mu^^rtpfliiM^ <JtAfs 
crdss^etition of appeal witi^n a? week itflen^juji^fipp^ 
<8wer has been put in to tbs >oHgitial 4i)pf^ .fa^ 
Hhen oome on together, . « ...;> n -^dt ^o 

u . When the i^peal is set doiPi^ for h€«N#^ ^1^ 
■|i«cties should carry in their : case^^,- TiSfkclj^rpi^^^t^ 
caseiii usually drawn by his- iagMife,,f»i(^^jfef>y^fflfr 
•aabknitted to the counsel^ who .aret tfk iMrg^^)ti^^!il- 
^^ali for their approbation :iu)dsigMM;qi)$.^M^eif9lflp 

tstate^ aU: the. material faot$>r»ai^i cijE^t|j^o# ']Au9^ 
narratiye of the proceedings which haye taken ^pj^^i^ 

'ttfad ao^ portions of. >ft6)f^jna*n09f>nwfeflrt^^rf$^ 
imeiiftary or.otheirwise, in^nd«dprt»itb<^rf^l^gg^gi9|^ 
,»nst be eonjfeaitied . ML aiiflA^!«»diy.T)b1!&i?i,fA^ 
tdfsA of the Qttie.ha3':be^(,9HWiA^dff^a$i^<9p^$D#el 
isatended to* argue ftheiiappeulb ^t ^o ^H^niiija^E^xMil 
joiithe case .in tte iGCmlrt. b^iii^(fmd''it^¥('i^%4;v#tid 
signed^ b]$f./theini> '^ tQgetl!^1^ \f^h the' AppeoM$^4B 
then put by the agent into a printer's ch9ad%««Bd 
fivehuQd]»dQ0|n$»4ffe-'piw^d'ina/partijD^ s}njpe 
and size^ Whbn 4^e/k;ases are printed, the parties 
exchange ease^, that is, each delivers to the other 
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•lift miEi^ oopies of his own case as- may be wanted, 
tHfed «ec^v^ ar like number in return ; ten of twelve 
«r&"vtouaUy^^ehanged, but^ as each parfy re^ 
«ttie hundred vdut of the fve for his own use, 
l^fiK >6a9 '^ie^ no objecticm to give more if wanted. 
li^tOiotlx^^asifts are printed^ eatch patty should «anry 
Miym^ hbuidred to tbe Partiamest Office ui^mediat^lj, 
ifid have the others thr«e ' hundred in readinisss to 
d^^er when^oaU^d A^. ' -^ . .t 

When )iie a{^pea) is expected 4o Jcofue- ou^ the 
brieiisi sire'delii^ed to counisel ; 'the brief (xm^ists of 
one <>f the ptinfted cbpkis of the paries ease, usually 
abeompanied by 'tt^prkited c<^y <»f the oppon^it's 
cas^^ If It be thi»ught necessary to make any sug- 
gesttoi^s to counsel' ill'' the shape of observations, 
ihef are copied in the usual manner ki which hriefs 
are copied ftnd dsi^ve^ed witL the printed cases. 

Wheii^the cause is called on fo^ hearing, one of 
^e lippelknfs counsel opens the case ; the evidence 
Medded to* be reUed ' on by the * appellant is then 
read, aild his other counsel are heard upon it ; one 
of the respondent's counsel then optn» his case, and 
tJie 4l^did)aee on Ms side is then read, after which 
luj^B^e^ counsel is hee^d, and the appellant's lead- 
4«warisd|.th«».«^e.; mi tbe.Ho'K^th.rim. 
-S^Mtiifky Ait at a subsequent time, after eonsidera* 
^g§li,^^ves itA ^(4sion]» in coming to which it holds 
92^ bouM^bythe rules which govern the Court 
Mo^.'^>*'" ^'- ••' ■ i • • " 
'^^e< iM^ made by the House of Lords gives' the 
^^fil^s^dire^tiohs consequent upon its decision: 
'iaJd,^k^^oMerld c$Bttjthtm into effect, the order is, 
;eJtf<it^o<l^n'*l)f 'Coui?se> made an order of the Court 
<df^<0lfiuttj^.>' It is ^en earned into effeet by the 
-^i^^o^edit^s 'and: process of that Court, in the same 
''mafii^^<(e$''ifitwere^a iigcr^e or order which origi- 
iiiiled^hei«. 

lii making the following observations we shall, 
ibr the sake of brevity, only speak of an appeal, 
Vat they must be understood as applying to rehear- 
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ittgi) uppsals to tile CSbanerilor, and ftppeab to ^bt 
Hocuse of LordB; «ul in tmttHAomog *' Hie Ckmit^'^ 
«itli0r of the CooitS) aa wi^ «s the fioase of Lbr^ 
must #9r the Btifte rMBon be understood as 
dengnated. 

An appeal hu not tli« eifeet of M»fk^ the pro- 
ceedings npoa the decree appealed a^yoast \ if the 
appcUant desiie to have sadi pfooeedings stiffed, ke^ 
must make a i^ecial application to tibe Juc^ y/dkb 
made ^e decree or order appealed agamst ; and if 
such a^tioaiiaii Mi, the applkant tviU genially be 
owksFttd to pajr <^ costs of it. 

If the paxtf entLtied to ttppesl be an infant^ hie 
ia al^mjp^s entitled to his appeal when he comes <of 
age; bnthe needi^ot necessffirilj^ ^nut till then^ Inid; 
may appeal dnring ins minoftty. 

A petition of i^peal may he pMsented and prosn*- 
cutod infamm pm^pms* 

A party canuit appeal pie cwaMd ; tini k, t£ hit 
has appealed aj^ainst one part eif a deoree a^d Hkt 
decision is agaHoil him, he «aisftot afterwai^ aep^ 
peal i^asl snodser pait of the sSme decree : if hee 
do so, tixe coarse is to s;)ply thait hit smmi ^ppiesl 
aiay be tak^ «^ the file; for if the req»ofidiM^ Ma^. 
ewer it and go to a hearifig) thovf^ the iqp^peal wfll 
he disanssed, the respendaat wfll net gMtttaOytgat 
his oostsw 

Where both parties are dissaftisfied w^ the dto*> 
cree, and present cross-appeals, they come on to hi^ 
heard together, and separate orders are net made, 
h«it one order is made en bath. 

It is in general an insnfficieiit ground ef ^^^ppt^ 
that the decree gites or refuses costs bo sine fuHy fir 
4he other $ the appeid mast be with respe<ft to ikt 
n^xef granted <xr refused. Sometimes costs mKf 
^ome tmder the denomii^rtion of rehedT, in f^iidi ease^ 
the above rule would not apply ; and eren on the 
question o£ ordinary costs of the cause, t^Mre is an 
instance of an appeal being sustained; but it seetn* 
to have prooeedM cm the ground of mistake or h^- 
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advertence in the Court below. If there be other 
substantial grounds of appeal, the Court may alter 
the decree as to the costs, even though the other 
gRHinds fail, but never when the other grounds 
stated are fiivolous, and evidently a mere device to 
bring the question of costs before the Court. 

As to the practice of the Court in dealing with 
the costs of the appeal, h is necessary to premise 
that the respondent may, on the hearing of the ap- 
peiil, either oonfine bittself to suppvirtuig ike de^ 
cree appealed against in its then shape, or he may 
throw open the whole cas^, and seek irom the Court 
of Appeal a decree even more in his favour than the 
one appealed against. If the respondent confine 
himself to supporting the decree as it stands, the 
Court, although it decide against him> and reverse 
or vaiy the decree as prayed, can never order him 
to pay the costs of the appeal ; for to do so would 
be to throw a stigma upon the judge who made the 
decree: but if the respondent^ on the keariag of 
tl^ q>peal, flirow open the whole cttse, he thereby 
adopts the appiettl as n means of seekW a benefit 
tar himself, and in such a case he may be ordered 
to pay the costs of ihe i^peai. Beyond this distkie- 
tioa, it is loot eMTf to point out «Q3y niks which 
govern the Cocart m giving eosts of an appeal, one 
iray or axiother. They do not necessarily follow 
the decision in all cases, even where the appeal is 
disallowed, but are entirely in the discretion of the 
Court, and by it are awarded according to the cir* 
eumstances and merits of the ease, and the weight 
attached to the grounds of the appeal, and the cir- 
cumstances under which it took place. 

It may be as well to mention here, that the appeal 
iigaiust orders made in lunacy matters lies to the 
niry Council, and not to the House of Lords. 
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Criminal Information. 



Bof ofieio Infonn&tions — Crindnal Infbrtnations-^Por vilkVOf- 
fenoes — ^Affidavits to ground Motion foiH^ln the'aCaseiol 
Ne^lMtper Libels — Notice of Motion againsl M^gistin^^lT* 
When Motion to be made — Service of Ri^e ]!irjisig-:}^o^9g 
to make it absolute — How motion disposed of — Filuiff tj^ff 
mation — Recognizance — Proceedings to cbm^el^t)4flmSio 
Appearance— Where Defendaiit in Costody^^ProeJkJii&l^^'tb 
obtain Sentence whore Defendant aufltes Jndgnuait b^iMudt 
— Prosecutor's Proceedings where Defendi^^vple^rrlJiiili 
&c. — How Prosecutor reimbursed his Cost^ wj^{f;g^f]^^fem 
fined — ^When Prosecutor liable to Costs'— lijBJTBNDANTT^ 
cEEDiNos — Showing Cause against a ^WHi^-^Efnli 
Rule^-Affidavits in Answer — ^Apptarance-^J^'i^^dei^ 
or suffering Judgment by Defaiit^^AffidaVit^dn Jfi^fafic 
In what Cases Defendant^ntitled tq^Cost^^-HTlV^^iAilAW^ 
—When New Trial may be granted. ,.. ^,,,«j ^hjvlS) io 

Proceedings of a criminal uaturQ Mi^be^tD^fmqitiBf 
Queen's Bench are either coinm^nped.dil^iQiJfiiifL^ 
or are removed thither from inferior, usC^IW^/.bj 
writ of certiorari : they are commenced .;l;hQ<9Dri§^ 
nally either by information ex officio by , the AJtt<We}r^ 
general, or by criminal information, where the jSl^ 
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secator is a private person. The Attorney-general 
maj by virtne of his office^ and without leave of 
the Court, file an ex officio information, but this pro- 
ceeding is only used in cases of a public nature, 
which the Attorney-general for the time being may 
as a goTemment officer, think proper to take up ; 
and therefore as those for whose use this work is 
intended are not likely to be ever engaged in the pro- 
secution of such cases, it is not thought necessary 
ta notice theipii further here than to mention, that the 
proceedings do not differ from those in the case of a 
criminal information, whidi will be presently de- 
scribed, except that before filing a criminal informa- 
tion, leaye to do so must- be obtained from the Court, 
which, as has been mentioned, is not necessary in the 
case of an ex »ffifio infonnation. 

A criminal information (as contradistinguished to 
an ex officio information, though in strictness of lan- 
guage that is also a criminal information) is always 
fiteqjilt/t)]^^ instanoe of a private prosecutor \ in form 
it is^aiBtatemteit or «iiggesition made to th€( Court by 
tii€PMli8tei/of th« Crown Office, that the defendant 
Mfijf ^4es^ 5;toWy of the dle^^^ offence; formerly, the 
|8B^1r,ljfid a similar discretion as to filing cnminal 
^^fjma^Qoa o« the rdation of private prosecutors, 
ibrMat' the! Attoney^Oeiieral has as to filing infer- 
iiMffonfl^'«i^'t7^», b^t this powefr was liable to abuse ; 
IftfiJ^gW^bimt to the revolution great exertions were 
'^^l^:to| get Vid G^ it, and this was ailerwards effected 
[ftlM^iRtftutp 4-^ ^ W* & Mv c. 18, which restrams 
MoattfiTi^f tth6. Crown Ofiice from filing any in- 
lbfi M ftti oti,'^thottt*^pi*e9s direction from the Court 
of Queen's Bench. It 'has been thought proper to 
premise thus much that the reader may understand 
why It is necessary to move the Court for leave to 
ffle^i erimnlal inAmaa^dn. 

A' ^minal (and indeed an ex officio) information 
em only be fbr a misdemeanour^ and not for any 
faigheor offence; and the party promoting it is not 
otMuged to resort to this method of prosecution^ but 
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vmj, if he choose^ indict tbe defeadtnl^ 99A dicirafm 
il 19 (Noly reaoYted to in eases of some eemaeqmeom^ 
or whefe the chand^ of the piiosecutor is mvotveA; 
aad where the Court tluaks the ec^npleiat is a itf|^ 
one* or that the proseeutor is, in soiiie degpreet» in 
fiult, or that the defendant might as. admitai^ecNia]^ 
be indicted in the usuri way, it will not grai^ leatve 
to file the ]nfoniiat]on» but leave the p«rt j who ocMn- 
plains to proceed by indictm^t. A (»iniiniyi v^m- 
nation is generally promoted by a private peraoa, 
for some offmce by which he is spe^aQy aggrievad^ 
and it is an inyarJAble rule of the Gonart meyer to 
g^rant it» unless he, in his affidavit, shows that he 
is blameless and comes into Court with dean hands; 
for instance, if it be a libel he complains of> he mnst 
expressly, explicitly, and withouit ecpiivoeation, deay 
that the libelous statements are true, and if truth 
and falsehood be mixed up together in the libd^ he 
must state the facts correctly, and deny the truth of 
the incorrect statements; if he complain ctf an as- 
sault which has taken place upon some fancied provo- 
cation, he must dearly stajte the facts with re&reiMe 
to the drcumstance, as far as h9 knows thefla, so as 
to show that the provocation was only fanoied> and 
he must deny that any insult or piiovocation 'was 
intended by lum ; and, in other cases, he must bf 
bis affidavit set Idmself right with the Couft in \s3m 
manner; this being requisite in the affidavits, it 
follows that they must contain the wbole cowphiBt 
loAended to be stated in the information, for the 
Court will not permit any other con^Unt to be 
dleged in it be^des that stated in the affidaii^ foor 
otherwise the rule which has been mwiaoned wanti, 
in many cases, be evaded. 

A criminal infomuidon is perhaps bmnto fire(|iieadj 
moved for in cases of libel than b39^ other,, becauae 
a prosecutor's character being involved in such 
sases» the mode of proeeediog by criminal ii^rvHa- 
tipn afiPords him an early aaod a public c^^riuaaljf 
of denying the charge upon oath ; bitt it isalso oftsn 
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ai^fdied for in cases <tf assaolt, wkeie tlie pftrties ave 
in such a station of ]iie that, the insult intended by, 
or tbe disgrace consequent nqpoai, the assault is a 
maitter of more 8erioi»» consideration than it would 
be in the case of parties moving in an inferior rank ? 
also in cases where the defendant has attempted to 
pY6T<^e the prosecutor to fight a duel ; also where the 
drf<Hidants haye been guilty oi a oonspiracy against 
the character or property of a party; and» inaeecC this 
mode of proceeding is occasionidly adopted in all 
oaaee of misdemeanour, where the offen/ce is either 
calculated to set a bad example publidly, or to inflict 
an injury privately, of such a nature as the Court may 
think {«oper to be taken cognisance of by this special 
mode of proceeding, in preference to the mode of 

Sroceeding by indicto^nt; for in granting leave to 
le informations of this nature, the discretion of the 
Court is not only guided by the consideration of the 
natore of the dSfence, but also g{ the cireumstances 
under which it waa committed. 

When it has been d^rmmed to proceed by 
^Tnii>^] iiKformation, the first thing to be done is to 
prepare the affidavits on which the motion is to be 
made, they must be entitled '' In the Queen's Bench," 
but must bear no other title ; as in other affidavits, 
liie residence and addition o£ the deponents must be 
stated, and there must be no erasure, striking out, or 
interlmeation in the jurat ; and if there be any in the 
body of the affidavit, the commissioner must notice 
tbem by plaeing his initials in the margin ; the office 
the dei^dant is charged with, and the cir«timstances 
necessary to explain it, must be fiilly and explicitly 
stated; the affidavits may be made by any person or 
persons cognizant of the facts, but the prosecutor 
slmuld not omit to state them in his affidavit where 
they are within his own knowledge and he must 
dbiays make an affidavit clearing himself from any 
imputations upon him connected with the trans- 
aetion ; and this is most important to be attended to^ 
for if it should appear to the Court that thia part of 



his «ffi4&vi(t.i9 not fun, d^mry^ o xp liri fa m^ ft & e JwUp 
equivQcation^ they wiU .^th»r'rd^e.^l99^t%«libon*i 
cause, or» if a rule have been grante^^ "t^^diaibttH^ 
it, aod probably with costs, when, the d/v^n^l^^/fk^lBm 
affidavit is pointed out to them on tbe^ i lmfiiiiwtii 
showing cause. . - —\^ 

The mi^uier in which the offence is to W hrauf^t 
hoxx^etp. the; defendant by the affidavits, musV^ 
course;, depend u|)on the circumstances of ead% pafn< 
tip^lar <^e, but tiiere is on^ of frequent oecunenMH 
in which it will be proper to poiut out the mode by<t 
which, this is. ^0 be done, and that is in thecaae «^ 
newspaper libejs; in these cases the attorney shouU] 
desire his London agent (mentioning to him, thi;. 
correct title of the newspaper, and the purpose fte. 
which it is wanted) to obtain from the Stamp OffijOttv 
a certified copy of the declaration made and filed- 
by the printer, publisher, and proprietors of then 
newspaper ; this copy must be certified to be, a t3tf»^ 
copy by one of the Commissioners of Stamps 4iidei 
Taxes, or the officer in whose custody the odpmiit 
is kept, under his hand, and an affidavit ^mnst 1^ 
made verifying the signature of the ComiKuafiencteti 
or officer to the certificate ; this affidavit the.^[«ixtii 
must be requested to get made ; it must then, htt Men 
certained that the title of the newspaper inmiUdtteA?; 
in the declaration corresponds $ub^»taatiallywM^4ii0Tt 
title of the newspaper in which, the. libd:ap|4Mirpd|^> 
and that the names of the printer anj^ptlhlidM^*^ 
and the place of printing, in the doc^nyntiyi JnndJinr 
the newspaper, also substa;n(ia% a^n;^^)«nd^ ii^l^ 
do (as imder ordinary cirdun^tanoasr ikty^i ynSIt)^*^ 
the fact of the purchase of. the papier n^c^ spU«a0B'j 
need any other circumstances t^ coB^^e^ihmdffepiQ 
dants (supposing them to be the printe|,.]HtibIiskaE^Si 
or registered proprietors) with the.^pnbUcatifitf^ba^* 
stated (statute 6 & 7 Will. IV. c. 76,.«. 8)i bwtAe- 
newspaper itself must be annexed to ooetUfiiSc Afr 
affidavits, so as to bring it before the Court. If 
the newspaper and the declaration do not ocnrre- 
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#ie parties most be cc»mected with the libel 
to -oilier evideiice;^ but the necessity for this is not 
Mnfy to arise, » the parties, by pul^shing their 
TKryins: substantiaQy in any of the above 
fiW the declaration, wonl^ be exposing 
diemselyes to yeiy heavy penalties. 

In general it is unnecessary to give notice to the 
dd^e&daat of the motion for a crhninal information ; 
but there is one exception to this, which is, where 
tbe motion is to be made against a magistrate for 
any diing done in the execution, or pretended exe- 
cation of his office ; where this is the case a notice 
must be given to him of the intended motion, and 
(^ the grounds of it, six days at least before it is 
intended to be made, and the notice must state on 
what day it is intended to be made, and must be 
served at least six days before the day so mentioned 
in the notice, for if it be not, the notice will be in- 
cniffieient, notwithstanding the motion be not ac- 
taalfy made till more than six days have elapsed 
fi»m the service. (Ex parte Fentiman, 2 Ad, ^ E. 
127.) Of the six days one may be inclusive, the 
ottor «3i]st be exclusive ; for instance, if the notice 
be serred on a Wednesday, it must not state that the 
motion is intended to be made on any day before 
the .feUowtitg Tuesday, but the motion need not be 
im«k on the very day mentibned in the notice ; it may 
be in*d« af^, but not before. An affidavit of the 
serviee- of the* notice must be produced when the 
moiibii is made {«) . 

'W%eA the affidavits *have all been sworn they must 
be sent to the agentf in London, with a request that 
he win gel dife -ttialion made ; and here it will be 
prapto ti»' mention, that there are a few motions 
wbM& cannot be made on the last day of a term, 
and that a motion for a criminal information is one 
of them ; it may also be mentioned here, that if a 
party applies for leave to file a criminal information, 

(a) See form of the Notice in Appendix, sect. 35. v 

M 
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he k ezpeeted hy tlie Ceurt to make his iqpplictttiin 
without delay ^ and, therefore, if die motion he.iEiot 
made in a reasonable time alber the oomnmsicn of 
the offence, and the delay be not satisfactorily ac^ 
counted for in the affidavits, the motion wQl not he 
successful. If the application be against a jusdoe 
of the peace for something done by him daring the 
term, the rale to show cause wiU be granted so kite 
as towards the end of the term, but if the act com^ 
plained of took place before ihe term, die motkm 
must be made and the rule to show cause served 
sufficiently early to enable the justice to show caase 
during the same same term. (Rese Y,8ndth,7 T, R, 80.) 
When a rule to show cause has been obtained the 
agent will send it down to be served on the defen^ 
dant or defendants. It should be served persona^, 
if personal service can be conveniently made, but 
this is not essential, as service at the defendant's 
house on some inmate of it, or at his office on his 
clerk, will be sufficient. If, however, the rule be ob- 
tained against the printer, publisher, or pi^rietor 
of a newspaper, service at the house or place menK 
tioned in the dedaration filed at die Stamp Office 
as being the place where the newspaper is printed 
or pubhshed, will be sufficient service upon every 
person named in the declaration as the piinter, pub- 
lisher, or proprietor, (stat. ^ k 7 Will. IV. c. 76, 
s. 9) (a). When the rule has been properly served, 
an affidavit of service, entitled simply *'In the 
Queen's Bench," must be made and sent to the agent, 
with the original rule annexed, and he will instruct 
counsel to move to make the rule absolute. When 
the matter comes on before the Comrt upon this 
motion, the rule which has been obtuned will, alter 



(a) By this section the same kind of serfioe of any summoiM, 
subpcena, rule, order, writ, or process, of what nature soever, 
either to enforce an appearance or for any other purpose what, 
soever, in any suit, prosecution, or proceeding, dvil or criminal, 
is made a sufficient service on the registered printer, publisher, 
and proprietors. 
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KT^gmtusoitf eitber be made absolute, or it will foe dis- 
ciiBii§ied on pa^nBent of costs hj tbe defendant, or k 
wU be discbarged mt^ut costs, or it ^1 be dis- 
cbfif^ged "witb costs ; tbe particular maimer in wbicb 
it 4b cbsposed of depending upon tbe yiew taken bj 
the Court of tbe transaction. It is to be observed 
that Ae power of disposiii^ of tbe rule in tbe first, 
ihe third, and tbe fourtb oi tbe above modes is pos- 
B caoo d by tbe Court, witiiout reference to tbe assent 
or dissent of either party; but tbe Court, I ap- 
prehend, bas no power to order tbe defendant to 
pay the costs, as in tbe second mode, witboat bis 
assent (Rex y. Cousens, 2 D<mg, 426) ; but when 
the Court adopts tbis mode it is adopted as being 
fiivourable to tbe defendant ; if be object (as be 
may) to tbe rule being disposed of in tbis manner, 
it will, as a matter of course, be made absolute ; for 
this mode is adopted by tbe Court in cases wbere it 
i^ypears clearly tbat the defendant is guilty of tbe 
offence imputed, but wbere tbere are circumstances 
of mitigation wbiob induce tbe Court to tbink tbat 
the payment of tbe costs of tbe motion will be a 
sufficient punisbment for tbe offence, and, tberefore, 
as far as I am aware, no instance was ever known 
of a defendant objecting to tbe rule being disposed 
of in tbis manner. If tbe rule be disposed o^ 
the prosecutor's agent gets tbe costs taxed, and if 
they be not then paid, tbe usual proceedings to ob- 
tain an attachment are adopted, wbicb are tbe same 
as in civil cases. If tbe rule be discbarged witb 
costs, d^ defendant's proceedings to recover tbem 
are precisely tbe same. 

If the rule for a criminal information be made 
abeohite, tbe agosrt must be desired to get tbe in^r 
formation drawn and filed, the brief on tbe motion 
will in general ftumisb sufficient instructions for 
coimsel to draw tbe information, but if any otb^ 
facts be tbougbt necessary, tbey may be laid before 
him. After the rule bas been made absolute, and 
before^ or immediately after^ tbe infonnation bas 

M 2. 



been fllfefl/ the 'pr()sectit(rt''nwto Center ^Jfltou 
nizahce in fairouf of the ^^^eiidiM,'^ ^be prntfttf 
ot20i:, to pto^cate tHe infbiin^fibn>wltlil»«ff€^niiifl 
observe such orders^ !is the Cotlrt'shtU'^dmetit ilte 
recognizilncd, hi ' bliulk/ is ^eflt -down itttO' tk« oocaitnr 
by the agent, the place of aboide of th&fTcmf Mbny 
and hi^ tit!!e dt profe^Moii thust be in^Hedi^iiiithe 
recognizance/ and it ^tMiit then be a^kftd^iK^dgisd be- 
fote a Jxi^^d^ of th^'Pea^^/fttid sienll baek to Lbiidoii, 
foV utitff it is fiWdita'thte'Ciwifft'Offioe' no proceed- 
ings' can bd ttiken oh* the ii!)fo¥mi<Soii>. ^¥'hen th^dn- 
formation &nd Tecogfii^ati^ ttue !filed,'the B^^^bjett 
is to procure the defendant^a 'dppearanci(^ $ if the nfle 
nisi h&ve been enlarged bn the <fefendabt^8 lappliot- 
tion, he must have given 4ih undetrtaking to anpetar 
and plead immediately on the iiifbrmatSon bcttiig wd, 
which he will accordingly do withcmt pto^sk lo 
compel him ; but if this were not the •ease, the- agcat 
will obtain from the Crown Office a 9ubpcdna;> aotafy 
of this must be served upon the defendant, umI he 
has four days to appear from the netum ; an dfBiavit 
of the service must be made, and if he d^ not'iypoar 
upon the subpoena, the agent will, on i^eceitiiig'.'tiie 
affidavit of service, send a writ of tapifts^ whicininiiBt 
be lodged with the Sheriff, and upon whieh>the -dt- 
fendant will be taken into custody. B^sidei'idie 
above, which is the usual mdde of' pyooeediilg,Tjfte 
Judges of the Court of Queen's Bench ha!ve tike ^wer 
of issuing bench warrants to appt^ettd < the 'party 
accused at once, and will do so if they thi]lkHtIie}iiir- 
eumstances of the case require it.' Thi^'couni^Aiow- 
ever, is only adopted where the'de^endattit' fantib- 
sconded, or where there is a <pr6balri]itT tlmt dwi'Ml 
do so. When arrested on this Warrant ^b^^iHlJ^e 
bail, or he will be cotnmittefdtd pfi^^wJ" n'non ^idi 

If the appearance of the ^efbndarit (Uttn^rtrfte* po- 

jcuted by any of these methodic, !ll|fwflt beniitoaBtanr 

"to proceed to ontl&tvty^ 'ritid'itf ihm dbma^ifum^, 

~ "arid not a subpoena, is the £rst process ^ -but-as-^s 

happ^B 'btH7^^dt)^,1t Will'be^'Stii&oieiElit^^y, that 



ci^iab aiid f^u^Sf Q^pifts ,^st be iss^ued W, re- 
&liijmM^1l»dflb9A(?iivn^ ^pugaat mi prpclamaitioig^; 
idne |)t)9€eK^dill^x)u T7bipb,«re^«i]xala]:,j;o those ix^ ciyfl 
«rtwicrj»«jto,:wl^ob.:3^?i iGraj> .Comjiitry .4t;tpmey^3 
.»mctiw^-,»artm.:eh.I2. , . .V." ....,.,, /;; Z.. 
)fhl£rtltoae£^dwit bi^.i^ pi^^tP^)^^ a^d a^i appeirantpe 
bd [iii^eDitMed'f(Ht)]f^imji ^{iWyrOfMthe.fnjfonaatiop 
^imiatbe ^UfeiteAito b^, %;i^c| fit^^jl^eep^Ep^jtifrnkey 

iibtuto«,l^ai^aQi,.sq^|i^^ur9P^e|,jan4.ei^^ or de- 

'■avhier/be ,iiotieiifcer/84 Pi?t<^i$ .bei^ali^,,)5^tW^ eight 
•i&ysyitbe pr<wwi^r;;will pwpce^d tp.^ntpr them. fpr 
iiittif;{iaiMl?)£ tibia tkave'BGjt the desired effect, £Ufi affi- 
idmb.of>th9ae.9te$)$ havji^ been takep ^ixust be made 
,&M 9fin^<tQ;t|m ageat^ wibio iidU cause an appearanqe 
olo 4»6'iei^ei»d fpiT; the defeodj^t, and enter a plea of 
tn^i^gpiQtjir and projceedings to trial may then l^e 
/toJoen aftifiibeplea. bud. been actually pleaded by the 
iQeimdapti himdekf. 

ii'pMxki in: casea where the defendant has appeared, 
TliB|i(!}iaittedlupan$t(i plead, and he either suffers judg- 
>ibe|aii[itD.'|bas9iagai|wthim by default (which is tanta- 
^aiunuiili^/p)eading>guilty)f or he pleads not guilty, 
-ibr jilrcfiae^/<X)f'l^e)li.,)^sc) pleads a plea alleging the 
^ittmth^b&tbe Uh^Land the other matters required by 
»ritiatiii6ilfe>'7>-Vipt^jC. 96,43. 6. 

i->//j^.t)lejdie^Tldf^ sii^er judgment to pass agaiust 

/hmf, ilitl^en^biQc^e tp call bim before 

il]ie>fiDi$H3[f^QWen's,3e9cb in Term time, to receive 

•«6iit^Hce.;r>wijlj|(i1:bii^- yim ^ nmst be served with a 

fiiotifiel (0]^:fi9f appear r before the Court of Queen's 

'ifienoh tiWL) 9Qtlie(i:day.pin Term time, specified in the 

< iiotiQi»<(wikich'^hp]K>}d li^ia pn a MpncUy or Thursday) ; 

this notice should be^ served so long before the day 

impnAiwAM it», a», tp. giye. the defendant a reason- 

'Wftj^fene*! lK)i,/prppa?<^>,iaflpidavit^ ifx mitigation of 

.pMDialmieiiti m^ instruct his counsel i from six to 

"^ H l l »' » ! liit i ; •m » ' ) I M M l V r' Tr-" T^ '^-'- ' ■ T 

' I . . . , , . 
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ten dsLjM mSl in ^eaeral be va&meai^ The 9tkimtj 
£ar the proseeatioii nmat Ifaen pr^paie attdavato'la 
aggi»vatioB» whieh should contMii s«dii a fMUmamt 
of the offente^ and the dreumslaaee* mder ^pliitii 
k was coaunitted, as will «ffi)fd the Court the meeps 
of jud^g what punishment te wwaid; and i£-de 
ckfendaot haa, since the offence was eoamitted,. ke- 
peated it, or threatened to do so, or in any other 
manner acted so as to annoy the proeeentinr with 
leference to the cuwa pnota nces which gave rise to 
the infbsmation^ thia may properly be stated in dK 
aff dftvits in ag^nwniticHi* These «ffid«vits mast he 
entitled thus : 

In the Qneenf a Bench*. 

The Queen 
against 
A.B. 
er if there be more than one defendant in the infiir- 
mation, naming them alL These affidavits, tog^Jber 
with an affidavit of the service of the notice, entitlied 
ia the same way, must be sent to the agent, wAio 
will instruet counsel to move that sentence be passed 
i:qpon the defendant or defendants. If he er tiiey 
appear in Court when called fbr, on the motion be- 
ing made, the affidavits in aggravation and in nciiti- 
gation are read, the counsel fbr the prosecution are 
Srst heard, and then the eounsel for the defend^ 
ant (a). The judges then consult together, and the 
senior puisne judge proceeds to pase the sentoaee 
of the Court. If the defendant or defendants- da Aot 
appear when called for, the agent willi obtain and 
send a judge's warrant, upon which the defend«ats 
will be taken and brought before the Coiurt,. whei» the 
same proceedings take place as if they had appeaved 
voluntarily.. If the defa»dants be m piaaon^ the 
course is for the pnosecutor to bring them bofaw tiie 
Court by habeas corpus. 

I !■ ■■,.. ■■ .■■.■■».. i n nil* ■■«■ iiiii.i ■«^^<»»fa»-^ 

(<i)This-ia different where' <^e dtiiradttit hftt |iMd«l"iiid 
been found guilty \^f the jury. i h-- • 
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'.if the defendflat/ wbeti cd ie d upon to pkad, 
plMHl «M« gftiiM7)ry the agent will write to the ckwntry 
irt f m gy te timt etfivety and he ahouid the*: mstract 
the a§0Ht to give notioe of tnel, whsbk most be 
gtfon ten di^ belbie the eotomianon doj, and to 
«end the record^ ktry procesB^ and anj subpoenas 
Ibflt may be wanted) which he will dx>. "Hie eoantry 
MSbtonsej lauet then prefpare and deU^r his briefs 
get the diatnngae retnituid by the nndep^i^eriff , and 
entey his seeonft at the aosMesy eaaetVjr in the ' same 
aiaiinev as if it were %» cvnl aataon^ and the case is 
tried on the cvril side at the asskes. If a epeeial 
jury or a riew be thought neeessary, it mi^ be' ob- 
tfldaed as in dril caaes, and if doeumeMts be m the 
delbndaist's poesession, notice to produce them must 
be givesk As to all these subjects, see Gray's 
Country Attorney's Piaetice, part i. chap. 11. It 
maiy be as well to mention, tb^t the rule as to the 
Mpeetion and admisstim of documents, does not 
amply to^criminal cases, though the prosecutor may, if 
fae choose, admit any documenBts, in order to save ex- 
pease. If the defendant be found guilty, the judge 
who tries &e ease, may, under a late Act of Pa^ 
htfaieat, immediately pa8» sentence upon hkn ; but 
this is not oftoAdone, the usual mode being to eaQ 
htm before the Court, in Term time» to receive sen- 
tCHoe ; and then the same proceeedinge precisely 
must be adopted as where the defendant has suffered 
judgment ; and these proceedings ha^e been already 
dc s erib ed* In> this ease, however, the judge's notes 
of the trial are yead to the Court, and therefore the 
Hffidavits in aggravation need not set out all the 
eiNumstaiiees' proved at the trial, as these will ap*- 
pettr on the judge's notes. 

If tito punishment inflicted on the defendant be 
a ftae^ -and) he pi^s* it, the Court has power to tfward 
the prosecutor one third of the amount, towards his 
eosts : but he may in- general, by a petition to the 
Lnds of the Treasury, obtain the whole of the fine, 
«i^ soeh a portion of it an will reimbuMo bdm. for tho 
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vie pplj idlov^edit and Jjhft i^geifctn j^ vfefmigdtpy IniTiAt 
dflbtit >of ij|crQ«$e sblMild; b&^0«tr4;o, km) #ildii^ik^ 

tb^tidhe! ^s«ott^fi c^ndvN^ JAithQrfiffiur bii^>b<M' 
anthfiist^Qt i4i eatUle<faitnito 40]r indialgei|M^ wdrjn^ 
tbtt} .ease J^etiwillf^OK/giii^ t|^9 necmsstiy.cei^GN^ 
tp^bn|i|l>le bJm-jt^^'iobtifoifaijrrpGvtiovi.f^ the &a0; ry^ >^ 

^-If .tbe pt<)seQiiA<ur>.a6«r.§i^g Notice. <)f;triii^ dt^ 
nfftpioQeeAiio »tri«Iy,tior etHmt^rauii^'lbbe inotftco in^ 
du'etiiiiej be >wiH be«liaUe> ta . tbe defeodamlt fonv^tbeTi 
cptits ;of tbe^ day> im * tbe .^anie .mtiiiiiier .a$\ uifftiifiiirilo 
aotioDi as to i?bicb> ^see. QrajT'^' GoUBtfir Attobtiq/a 
Bnurtiee 6tb «ditioii> pp; li^ 19^, Aai by $t«t^;4&> 
5-1^1^; & M. e. IS, it is.«iaeted^ tbat if :tbe.pro«<««cb^ 
ter negleot' for a year i»ilter isme is joined ; to. <biai9 
on) tbj^> case to tnal, tbe Court xnayi.award tbsjidiho 
fendant costs (if be be acquitted^ or a nolle pi)90eq«i 
be' entered) ; and if tbe amovint betnot foid' iriitibm'' 
tbree ibontbs^ tbe defendant wiliibe^entitled -toiibd* 
benefit of tbe proseoutoir's reeognisaiice. or h^-i^-in.a-) ^! 

I An attorney wbo is employed by a piNrson ta^iuiaQ 
y^hom a rule nisi for a criiiiinaltinfonnatimi faiarbeeut* 
obtained, must in tbe fii^ij4ace'tcoiftsider»f|i(^n|)roH' 
priety of sbowing cause) * againflit Itber iml^;^if ittbeHe-v 
be no prospect of doing so isnciei^sisAiUy^^tiie^iettii^nflifr 
may be saved, and tbtt prosecutor ifedlolred toigetibia- 
rdle made absolute on tbe affidforil: «jf {i^erriefti -IhAo 
if tberebe aproi^ot ofsbowitig .qatis& ^agfainst;^ 
rule successfully, the attorney sboutdrrwiftfeiito ^Ua^ 
ageut to procure and send him copiei.oC)tbQftiCUavil»- 
OB:wbiob tbe rule has been - obtained^ whicli>he>in91 : 
doi. Of course he should be infbrmedr of th&li^e 
of tbe party against itham it bas beenoblain^lbiit' 
it is usual atad proper to.aend lumia(i€opy)4rf..tbe^i]ricr 
which has been served. • I£> there be not time to 
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^bblM^^ toiMie; ' (stMifig ' bn < «#h&t 6^ > live ^fieifti^i* 
tiMe'iplifef^iiV^^lxAt'dlbtMioe) fti^ l4»idc»i;tuQd<ttbAii 
ItaMi'jSM^^iot been time to obtain dopi^' cfi tbe^idfflif 
cb»4^:diritlilbh the ral^ was^ gfiUitied'etodl to >liiis«»i»^i 
t&«tHi; bf ally other dr^;«i!in6tin»<!;^b <j(y sho^'tbai; tjkk^ 
dc^dntit h&A not haid tkniei to g^ Ms «t!lda^dfiik: 
attbT^r: pT^pavM. This affldaiit ^is > to bfe umt'^ • th^- 
agll»t; tirith a reiquest that be wfll instinct (counser 46' 
move Hiat th^ rale be enlarged.' This h^ i^^ do;' 
stttii the Ooort tnll in general enlafge-^th^ rule ^ for 
sttfch-atime as may appear to be necessiait, perhaps 
for fotir days^ a -week, or ten days, according to cir^ 
cbmstanees ; or if it be close on the end of the tefm^ 
if y^tM be enlarged till the following term ; bnt when*- 
eVer a rule is thns enlarged, the defendant is bound 
to' file his afiidaTits in answer by a day which is 
mentioned in the enlarged rule; where the rule is 
enlarged from one day in a term to another day in 
thie same term, the day specified for fihng the de« 
fetidant's aifidavit is usually one or two days before 
thd day to which the rule is enlarged ; but where it 
is enlarged to another term, the time is, in that case, 
aNmys^a week before that term commences, and 
care-'tintst be taken that the affidavits are filed by 
the*' 4ay 'Specified; for if they are not, the defendant 
w9tt>^l)t be permitted to use them on showing causes 
Ths^a^drnts on which cause is to be shown, must 
beiiiiititled '^^Initho' Queen^s Bench,'' but with no' 
oiSMt titler "The fbists '"to be stated in them will of 
oMfclsd^ialiwitys' depend t»i' this oireamstances of dhe; 
c^;^^^6ytittri^9it of no suggestions on thatsubr 
jeeli^iiHil^HiiicAiidHbe^adTantageoiisly made.^ The' 
pibmeoicfi'ivim€s4er>'^'\iher^ to use any affidilvita. 
ii&nnqily^fte^thbserof^the'derondiint^i Themode ual. 
wlif€Jli<Ulie^Gburti'<K^io^efei of- these unties faas{ bteixo 
abfaldyri|Kyfiit^(>'<>iKt^(iaiid'<''tiieref[n«f >it; iiiti iaan^r bier: 



3M cauMisMft iffmommjommf. 

meeamry to atete wfait the<detodiiit'»atteiiie|f(btt. 
t»- do, if Ciie rale be-ttuuie absolute. 

if tike rvikBf have >b«en made absolute, •idter m: 
OHUse- having' been riiowii^ or on affiiwrit eS «6pim^ 
no* cause having, been shofm, the de§midaaifd9^''iM»' 
ney should instruct his agent to enter an< appeandiei^ 
^timi the informatioU' has been* filed, whioh he'tnll 
do^ oad send a copy of the information,. It thrtk 
beootneti neoessary to det^nniue whether it will be 
pfoper to pkadj or su£fer judgment to pass by d»> 
fitalt. In either case it is neoesaary to ini^anict the 
agunt so that he may dO' one or the other^ as detei^ 
tnhied on. If judgment be suffi^^ to pass^ by do* 
ftndt; the nest proeeeding the- defendant or his agent 
will be served with, will< be the notice to appear and 
Moeive senteuoe ; and then^ or indeed, before, it wiH 
ber the duty of the de^dant's attorn^ to prepare 
tfffida^ts in mitigation of punishment. These affi^ 
davits must be entitled in the same mannei) as 'haa 
been pointed out (at page 246) with rei^eet to ><lie 
affidainta in aggiaii^on,. and they must be sent 'to 
tte agent, that he may instruet comtsel to appear te 
the defendant, on his being oalled upoa toitecetve^ aen>- 
ttmee, ^ndiich he will* accordingly do. The affida^i^tti 
in mitigation may state such circumstances of pm>- 
toeation, on the part of l^e prosecutm', or of i^ 
noranee or nusepprehentton on the pasti of the d»^ 
Amdant, as may be l&ely to havie weight in indaNS- 
iag'the Court to pass a lighter seiatenoe on ihe dkh 
fb^dant than it otherwise- might. And m sometcaBeft 
feffidavxts of character may be usefuli; but the mSi^ 
davits in mitigation must only tend> tb paUittte- Itie 
offenee, and not to deny that the defendant mim 
guilty of it, for he has admitted his guilt by sulR»iu^ 
judgment to pasa by default; and even after a ocm- 
tdction by a verdict of a- jury, the same thing most 
be observed, for the defendant will not be allowed tn 
allege his innooenoe after han^ng been fbnnd goiltjit. 
And in ctaes of Ubel, the defendant is notaUowed*^ 
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ia^Us. niUtmtf'm iB<irigata»iiy to allege tke trut^^af 
the libel ; he can dot no more than allege that he d^ 
•<HD§iiia)te' itr hut- reeeiTed his mftwrmation ftom 
ether qiiapter, and- shew* how he i^eeived hi6 
inliDiRnatKiHi^ and that he 'fleted on a belief oi the 
troth of it. (Bex t. Btmdeih 4 B. fy Aid. 319.) 

If the course taken on the information being filed, 
be to plead not guilty, the agent will do so ; he will 
then receive notice of trial, of which he will inform 
the country attorney for the defendant, who must 
Uien prepare for trial in the usual way. If the 
defendant on the trial be convicted, it then becomes 
necessary to prepare the affidavits in mitigation, and 
instruct counsel to appear on the defendant being 
called before the Court for judgment in a subse- 
quent term, unless indeed the defendant would rather 
choose that the judge at nisi prius should pass sen- 
tence at once ; but it is in the discretion of the judge 
whether he will take that course or not. 

It has already been mentioned, that if the prose- 
cutor countermand the notice of trial after the pro- 
per time, the defendant will be entitled to move for 
costs of the day ; and that if the prosecutor do not 
try within a year after issue joined, the Court may, 
on the defendant's acquittal, award him costs. But 
it should be stated here, that the Judge who tries 
the case has power to deprive the defendant of these 
latter costs, by certifying in open Court on the trial, 
that there was a reasonable ground for instituting 
the prosecution. If he do not in Court give this 
certificate, the defendant is entitled to have the costs 
awarded to him as a matter of right ; but as the 
only means he has to recover them is by resorting 
to the prosecutor's recognizance, and as that is only 
in 20/., he can never recover beyond that sum, what- 
ever be the real amount of his costs ; and he cannot 
resort to the recognizance until three months after 
his costs have been taxed. 

It only remains to be stated, that where a defend- 
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ant in a criminal infonnation has been fonnd guilty 
by the jury, the Court "will, if there be sofficient 
STounds, grant a new trial, which should be moved 
for within the first four days of the term next after 
the trial ; but if the defendant be found not guilty, 
a new trial will not fl^e jgrfft^^.; • 
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Quo Warranto Information. 



Of the Writ of Quo Warranto — Its disuse — Information in the 
Nature of Quo Warranto — For what Offices-^Application for 
Leave to file — Of the Relator — Affidavits to ground Motion 
— Proceedings to make Rule Nisi absolute — Information — 
Recognizance — How to enforce Defendant's Appearance — 
Of the Pleadings — ^The Trial— Judgment—Costs— Effect of 
vacating the Office pending the Proceedings. 

The writ of quo warranto was formerly used where 
any person or corporation bad usurped any fi*anchise 
or liberty against tbe king witbout good title> «nd 
was brougbt against tbe usurpers to make tbem 
show by what right or title they held or claimed 
such franchise or Hberty ; but on account of some 
inconveniences attending tbe proceeding by this 
writ, the use of it has been long discontinued, and 
the present proceeding by information, in the na- 
ture of a writ of quo warranto, has suppUed its 
place. This information is, in principle, a criminal 
method of prosecution, as well to punish the usurper 
by a fine for the usurpation of die franchise, as to 
oust him, or seize it for the crown ; but it has been 
long applied to the mere purpose of trying the ciyil 
right, seizing the franchise, or ousting the wrongful 
possessor. 

There are yarious offices not corporate, for in- 
stance. Steward of a Court Leet, Constable, &c. 
the right to which may be tried by information in 
the nature of a writ of quo warranto ; all of whicl^ 
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however, imply the exercise of some- authority .ik- 
rived, or supposed to be derived, miediately or imoM^ 
diately, flrom the crown ; but the chief use made of 
this land of iaformation at the present day, is to tiy 
the right of persons holding corporate ofiices so to 
hold diem» and to oust them from those offices when 
they hold them without legal title ; and to these the 
following observations will be apphed. 

Informatieos in the nature of quo* wasianto may 
be filed ex officio by the Attorney-general, but th^ 
course is seldom or never adopted in practice, th^ 
are always promoted by some private prosecutor, who 
ia called- the relatov, and before ^ iafidrmadoa oan 
be filed, an application must be made to>tiie Const of 
Queen's Bench for leave to do so ; this application 
is made upon affidavits showing the exercise of the 
office by the person against whom the information is 
intended to be filedy and also steting^ the neeeeaaiy 
facts to show that he has not a good title to the 
office ; the affidftvit» may be made l^ the relator or 
any (ykher persons- who* are oo^oisaat of the faets^. 
but,* at all events^ the relator mus^ always hioisdf 
mf^e an- affidairit showing that he has an intanist in 
the matter, fon it is not eompetent to^a mew stao^tf 
to apply for leave to exhibit an information of ti^ 
natkire; in ordinavy cases the relator is usually a 
ttuitgess- of the borou^ within \v^oh tha defetfdant^ 
office is exercised, but it seems that any inhabitant 
of the borough over ^<im> the corporation, or the 
defendant, \3ff virtue of hia offiee, would eaierdse aag^ 
authority, suchi as mahing ratesy or the like,. wanU' 
be a gooid relator ; it is also* important to he borne 
in mind, that no pevson who' has ia any way leoog* 
nized or concuired in the eleetion of the defendant 
^ the objection be to hia eleotion)- oan be a good- 
relator, for if it appear that he did, the Court will 
not grant leave to file the information; as, for instance, 
if t^e objection^ be that the election took place on a 
wrong day, or at an* illegal time, no person who has 
voted at the eleotion will be allowed to baoome 



Mlalpfr to i]iip«ao]i the iafk\» of the party sleeted. 
Aaetkep obseprailioii tc be mftde is, that a partv 
«mMiit bea ^elaitorwhose own title to an offiee* whioh 
hf§ ckimfihor exendses is open to the same objection 
i^iich he i» making to the defbtdant^a; for inetauee,' 
a burgess of a bomugh who had on any occasion 
ocerdiied his- franchise as such burgess iwould not be 
a good relator in an information agidnst a- corpcnrator 
^ eonndllor^ for eaanqple), if the objeolion were that 
Hkeie waa no good bulges* roil^ and consequently 
that those who elected the councillor weee not legally 
burgesses, for if so- he, the rdator, is not a bui^gess, 
■» he has almumed to be, but i^ <^ugh he be on 
the bui^gess rollj he hm^e never recogkused the legality 
of it by acting int any way as & burgess, he would 
piiobably be a good relotmi in his character of a* rated 
inhabitant. The affidavit of the rdator, if he be a 
ba^gess, should state the fact of his being a burgess 
and on the buzgess roll; it should also state that he 
is a rated inhabitant of the borough ; and it may 
tether (thou^ not absolutely necessary) state suon 
fiMIs as may show that he has done no aet to c^ 
ipoalify himself fbom being relator ; for insl^nee, that 
ho did' not vote at the election, if it be a question^ as 
to the Dialidity of the e]ection>; it is- impossible, how- 
e^y, tO' anticipate the yarious cases that may avise, 
and it will be sufEcient to say generally, that the 
vriiitop's affidavit should show that he has* an in- 
terest in: the matter, or is affected by the exercise 
of the* office (a). The affidavits must be entitled 
simply " In< the Queen's Bench/' and are subject to 
tiie-same rules* as to addition of deponent,- erasuresi 
jwat, and other pnactical matters, as other affidavits 
in* that Gourt. When^ the affidavits hw^ been sworn^ 
thejr must be sent to the agent in London in Tenn 
^me, md he will instvuct counsel to- make the motion 



(a) See a fbrm of a relator's aflSdavit'in Appendix, section 
ST. This fbnn is tidcen ftotn an affidavit actually used» and is 
metriy given by way of example. 



fof iMm to'fil« tliii MolfinHltibivji theriiileiipiBifl^Rlnolrh 
mttit^ocfntilta « ^tat^omeotl^rf, tke^igronldrf eanMUtau 
th'^(de£Miflfint^«' title 'i^ inpeadied) ^iflll)!^ amAdmasa 

lutidK"»fc^Mllr3r^ k^ affidotitrbf 'sHrvice^entilkdrodk^* 
" ihiitbe Queteti^<s B^ni^/'^<imuiit hefrntAey-mnd^'is^ 
getU^r Hiriehlthi^'' rale >vatk^xt4) toAti^tetanked td-ibB" > 
ageiyt^'it^o^i¥]lli«slniifct<(Xiu]iaM to move to make^ii •- 
absoMei! >'Th^ dof(^lfdAit/naiiy^ ofieoars^ skow cansft • 
agdn^ >it^ 'and'H fa(l do^^k^^i iii» affidmTits must- be 
entltied, li]»! fibd ' others, /<^inttlwi Queen's Bemdi';'' 
fof imtil the' infbl'itMation is- on^ifae >fik: affidarits muiA 
h&re no cUk^r title; -Whei^ the rale ia tnoved to- be " 
made-absolulie, tke Coul^ MV if it be dear ontbe. 
affida^s liiat there is no^ groimd to impeafihtheide^ 
feiidant's title, •discharge it, andtistially witiiceate; 
but if on the affidayits it appears to be a ddubtfiil^ 
question, either of £eict or of law, the Court win 
usually, without then deciding it, make the nde obao^ 
lute, as that only puts it in a train of further iBverti-' • 
gation ; it often, however, happens that rules of this 
kind are discharged on account of objections such as^ 
have been pointed out to the relatcNr ; and therefenl 
before moving, the question as to whether the pr6t 
posed relator is liable to any objectiens, should %e 
well considered. :. i .i. 

When the rule is made absolute, theiiifeniiatioa i 
is drawn by counsel, and is then engrossed anddSedy' 
but t^e relator must enter intoa recogmzance iarHSiiil ■ 
the form of which is sent into the country, and-Mthe- - 
relator must enter into it before a magistrate ; it is 
then returned and filed in the Crovm Office; this 
recognizance is required by the same statute as that 
which requires it in criminal informations, and is 
liable to and affected by the same regulations ; the 
defendant's appearance is then enforced by serving 
him with a subpoena, and if that be disobeyed, an 
attachment issues. When the defendant has ap- 
peared he is called on to plead, which he may either 
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daioirMSoigudgsieill bjtdofaidiyiQit fite i^idisohmei' ^o't 
mdAdftwn kitton-iofiscei; j^gmwt\a$ oiialicffiipftSMftrfr 
agMMifc bin^ ttikdlhe ill iritooif ctd iroitu th^* offio^ ffodi 1 1 
luHritotiiMfy» Abe odatar:^ coats ;.)il^ihoii!0rer^>yi&>diS'/i{ 
feBdUA pfeadi ti>e faols toenfadtntiag biaiilitib tomlbb-in 
ofljrtedxiii^tifae'Set ovi-fUl^ inlHie i{de»a^}jMQd'>$ff(H9teOni 
insteaclMHfts i^aald^ oE coxtt^nht «r9fiit):;0 Woli " 
GOBiUel'td draw tbem}i tl»Q'|ik«3 ^m fikd^jiaiid-ftfale .j 
rektaT'tkenTeplies or ide]iuir0>i«ttdi9l^iiliask)jt9inj9d;i;: 
KBd*>i£ it be im i8SHC)of'jUiiwt2(tilM(t;>ky i£l1bere)jbi^t«^ii; 
deHiurrar), tiiaomei ia'iCiet<dowja tf^ irg«mie9t)bcfores.n 
thki Oomrt'm theoirikBkinfrfway.i'ibtiiltif'.h belitn tialueiii 
of &cti ^10 caete> proceeds, to itrial < At( ibe i aaiiztis i (fon* >! 
tbe^ county witbia wbicb tbe.boy<^ugb is- sitiDUite^'likti]! 
ai^iordbuny ease; tbe. trials eleomsiPi, tekitag pbMset.n 
oii'>tiie(iciiirU;side at :tfae.asaizes« ^Jf'eitiber^pajrtyirA 
be diasatiBfied ^b tbe Terdict be may laova forift »t 
netvttrial.' <• 'i,.| 

frhe party in wbose favour judgment is idtimatdyiKi 
giYOB IB tibfttitled to bis costs from tbe otber, by virtue^ if 
of -Jtiie ^statv 9 Anne, c 20, wbacb costs «re taxed »ir;ii 
thei<«rdmarf maaiier, and are recoverable by c^tpMv-^ 
adiMaMgfmcienA»mt\fieH /aeias, or elegit* hJ 

Jb«sb(rald be stated, in eoncliisio&, tbat the CSourti fj 
wilbimde^ tbe nule ftir a quo warranto infonaatioii ,<> 
absdlilt^'ndMtbstanditog tbe defendant bas since tbe^^ri 
rule nisi was obtained resigned bis ofSee, and bia.// 
resigiistioii'has'beeniaoeeiptei; and tbe proeeedinga 
still 'go on^ (tfaeu^' since tbeir- cotmnmcement' tbe ^r 
defdiridant's ^enninan office bas expired by effluadioiii"'. 
of^itaiei'- . /•* • . * ,., 
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CHAPTER ni- 
Indictments removed by Certiorari. 
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On i*liat Gfomidv wsA oir whose Ap^licfltiin Gt^tkjnfi'tvffl te 
gfTMited^How Affldavit fiiir the Purpose should be ficamed-^ 
At what time the Writ should be applied for and presented-- 
Recognizance — Proceedings after Removal by Prosecutor— 
Ph)ceedings after Removal by Defendant — Effect of Recog- 
nizance-^As to giting Notice of Trial and- taking downBe:- 
<<(ird— Trial'-^Aifect of Acquittia?--B'rkigiiig DefendaiitttpfiBr 
Judgment on Gonvietion-^Costa of the DajF^^Whoeatitied 
to Costs of the Prosecution — Proceedings to Tax, Demand 
and Recover them — As to applying for a Portion of Fine- 
Licence for Queen's Counsel or Queen's Seijeant to defend. 

WttBKK aft kididnai^it hm been foond at the seiB* 
aims, or otheir infoior juriBdictioi]) it willsometiBies 
happen that the pTosecutor or the defendttot wH 
think it advisable to Yimw it remored into the Court 
oi Queen's Bench^ and where it can be made outbj 
affida'vit to the sads^netion of that Coutt, thai; tike 
case will not be iairly or satisfactorily tried at tiie 
sessions, or in the inferior Court, a certiorari imU be 
granted to remove the indictment into the Court of 
Queen'sBench. Until the statute 5 & 6 Will^ IV. c^ 
was passed, the prosecutor could obtain a cevtionKi 
as a matter of course, and without any affidavit ; bat 
the defendant could never obtain it vnthout sufficient 
grounds being laid before the Court on affidavit; 
that statute, however, took away this privilege fiM)m 
a prosecutor, and now he also must lay before the 
Court sufficient grounds on affidavit before he ein 
have the writ. 

It is not, however, an affidavit containing a bare 
allegation that the case cannot be fairly or satisfac- 
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torilj tried ai sedsioiis^ wluck Trill be snfficieiit to 
ebtttn a certiorari ; if the parties, or their admers, 
hmve come to the eonduaion that it eamiot, it must 
bare hee& firom facts within their knowledgfe, and 
these facts- must be stated in the affidavit to enable 
th« Court to judge for itsdf whether the eonchimK 
i» A correct,. or» at least, a £ur one. There may be 
Tarious grounds for the eonclusion that the case cauh 
not be /mrly tided at sessions, and wherever thej 
•aenr they will be sufficientlf obvious to parties 
interested, so' that Mtde need be said on the a«bg«et 
hmre ; it may not, however, be amiss to imrtsnce* the 
case of magistrates hkdy to ait on the trial having 
made particular declarations on the subject of the 
pro9eouti<m, or being prejudieed from particular m* 
caBastances ; or where the persons likely to sit on 
the jury are prejudieed, which will more frequentlf 
lie the case in- boroughs and limited jurisdiotions 
than in counties. The circumstances from' which it 
maybe concluded that a ease will nethe soH^aetoriiy 
tried at sessions, are chiefly where the case is of 
awch a nature that difficalt points of laiw are likely 
t» arisen or where the facts are of sndi a natnre 
that it would be dearly more sat is factory that th^ 
should be submitted to » special jury ; and where 
the ease is of sueh impovtanee that the party may 
fiurly desire to have the assistance of counsel of 
mese eminence than those who usually attend at 
sessions ; or in the case of indietments for nuisances, 
whare it will be important that some of the jurors 
should have a view of the place. Where either of 
the foregoing states of circumstances exists, and it is 
determined to apply for a certiorari, an affidavit must 
he -made by the prosecutor or the defendant, as the 
ease may be^ or wh^^e there is any good and suffix 
eieat reasoui for the parties themselves not making 
an affidanrity it may be di^ensed with ; in either ease, 
affidavits of other parties having a knowledge of 
the feots to be stated may be used; the affidftvits 



Ai'^r<{Mnittg«iich affidiiVitfi, the ftttll«ley)iiM»t>£b^ 

in mind that fiietd siiilfiiti%e' dtftted'imd'Mt<^i#ei^ 

eonchtaions from ilictd^ ht (ihe OiMlrt ttmi^lia^^be- 

ft)re it the miiteiiftls fyt ftftmkigitA own aimslyibllMiP; 

imd; th€>];6<bi^, iii a'ca^whet^e the affidavit meitiSfy 

stilted t^at t^ defendant 'waB advised l^at'B^eMl 

•Ebkttb^' of iatW"^ th^ p^t^bei^ vkipoifsiaxb 4d^M 

ai^'ii{)on<:the iiM '6f the'indiofcmf^at, and that^it 

'wab it te&d ^y^t-thdt it Aould be tned hekke 

^ftiihM leatuedki 't^'lawy «be''(>y(iFt^.Ye6jded'to 

gi^t the omibttti, btil7'gav<e thid de^fendanthibMy 

'tbteaem bis "application 'on a Wdre saitisfactoty ^arffi- 

davit (R^Yi Htthkim, I OMt. 571). tt is, 'hirtr- 

lever; prbper and necessary that the 'pat^' mak^ 

•the affidavit %h6iildy bemdes MOiti^ tke fBtct6,4xm.- 

' elude Ybj^ affidavit ^di an allegation that>he'>reiii|^ 

'Miieves^ fknn the ciremnstittioes he has stated;/' ifaM 

%he^ case will not be fku-lj (or satisfactorily)' tried^ia 

tike inferior Court. It should b^ noted thai i^Heie 

i there are several defendants in aA indiotin^nl^ fiir^^a 

^'Msdemeanour, a eertiomri vrill not/ in ^eibieiwl/^lie 

granted/ unless thej all concur' ism the^ <appikcM(m, 

^'ttud'Bueh ooncnrrence must foe stated hf affidairft. 

'(jRm V; Hmty 2 Chit, B. 180.) The ceMorariifltet 

' m -all cstetes be sued out and delivered befbm vcrdi^ ; 

'>lMit'if the indictment to be removed "be for a<(U^ 

iknneanour, the certiorari must be dehverednb^fote 

the jury is sworn, otherwise th^ dial mnsft p^ooped ; 

"to Q^. III. c. 4, ss. a, 5; "But by the fourth isixieiKtn 

/bf this 'Statute a certiorari'to i^move amindielttieiit 

>fok* a misdemeanour may b^ia]^p)i^d"fl)ri:a]idt>«ssttid 

*kf^fe the indictment iisfoniid Itt tke^lik^ OMes;><tn 

the ^ame manUAr, and Upon' the aame'tentls i)ild 

conditions as if the certiorari were applied 'ibr^ilbr 

<^'indktinent is ^Mmd; anditi^aicoMtnonijiitfetice 

^'te*' obtain a vmt of certiotarib^ore the 'finding' «^ 

-^■the indie^nnent. The above ^act; hcNrevigvj'iddes obt 

-ej^end to way pvostiMftion 'f«r the' yepaib of' {k^-U^- 
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•jmmtiQtmd^* wd, srbeirQ the? 4i{i|)liQ^9,: is (m^^Qcin 
JTemn^ im0 it. must )^.'9u^e>t^ the lCQ)wt».(bvit <ia 
}ir4b6«tioii» it snajr be .ooAde. ^. A jud^- • >l^he» .the 
fflSdfiyit» haye beem^ SFWorii tb^j K9u»t bet^ent tQ the 
tugmiti ^bo wiU labeitb^iineiQe^ft^ stepa..to< obmsm 
tb^icektAQiarig, ind. if it bse> : gFWiite4 wiM ^nd.^it 
«dom^. together Fwi^h a/ri?pog^««^e>.wbic]|i nMA3t be 
enteored inti^ b)/: tbo (Mendmit, imd suck sur^ljas, 
imd in anqh amomit: as the. Court or judge mci(y^ 
.fbriQct; wbich djlrecticm wilL.be foimd on the ba<^ 
jte the vnit of certiorari («tat. 5. & 6 Will IV. c. 33, 
.8.2) r this recoggiaaiice (the condition of which will 
,hei adyerted- to pr^sesitly) must be entered into 
•before a justice of the peace of the county or plaee 
.where the offence is charged to haye been com- 
mitted, or in which the defendant resides, or be- 
ifore a judge of the Court of Queen's Bench, and 
when it has been entered into, it must be deliyered 
miih the certiorari, when it is presented for allow- 
finee4 The Clerk <^ the Peace, or other proper 
i^ifficevj will then return the indictment, certiorari, 
and recognisance, through his agent, into the Crown 
jOfiioe. When the certiorari is obtained at the 
•I instance of the prosecutor, no recognizance is neces- 
: iaryinto be esyt^red into, and eyen where the cer- 
ritjjosari ia. at the instance of the defendant, the 
tireoognliTaiwe is not necessary if he be in custody 
f.£Mr;wakM»ioff bail toduo^wer the indictment, but bejGore 
.ih^^^m- be disiclMtf^ed (except it be a final discba];ge 
i>Ii|r 4lj»e>iconi»e of law) ^he recognisance nmst ibe 
iiMewd i»l0r ; < T) 

•♦ol^MlJawt(tfce-i^K^ictmeot is renapyed by the pi««ie- 
'i<ci||»]t>ijlheHl«'O0Bi)ding9f fri^m thi^. jtiini&.tl]^ ifujktoeiit 
)/iA letimed.' into; the r.Crowtt Office are,iil;he!i9iin^ias 
-i^^d^es iitk) iJbMef^seiiof •iaicii«iwal/<i9^i>9i^tian^,,^^^ 



262 XNDt««MiSNT& RBIiO^Sn IIY G««vtcmjiM. 

that in this ease the proseeator liters {tik> no- reeeg- 
msanee before issuHig prooess to oompel the deffen^ 
ant's appearance, and the ^mt ot siibpcena is not 
used, the writ of venire being the first process. Hie 
proceedings on a criminal in^raiation having been 
already described (page 244, &c.) it is nnnecessary 
to repeat them here. 

Where the indictment is removed at the instance 
of the de^dant, he and his sureties must have 
entered into ^e recognizance which has been already 
mentioned, and he is bound by that recognizanee 
to perform three things — 1st. At the return of the 
writ of certiorari, to appear and plead to the in- 
dictment in the Queen's Bench : 2nd. At his, or 
his sureties' own costs and charges, to cause and 
procure the issue joined upon the indictment to 
be tried at the next assizes after the certiorari is 
returnable for the county wherein the indictment 
was found (a), and to give due notice of trial to 
the prosecutor or his attorney : 3rd'. To appear from 
day to day in the Court of Queen's Bench, and 
not depart the same until discharged by the Court. 
If any of these things be neglected, the recognizance 
will be forfeited. It will be proper to make a few 
remarks on these three things to which the defendant 
is bound; the first will save the prosecutor the 
l3X)uble and expense of taking the usual proceedings 
to compel the defendant to appear; the second 
throws upon the defendant the duty of giving notice 
of trial and taking down the record to the assizes 
at his own expense, and the prosecutor need not do 
so, but as it may happen that the defendant may, 
at the risk of forfeiting the recognizances, neglect to 
give notice of trial, or having given it, may neglect to 
take down the record, the prosecutor may, if he please, 
idso give notice of trial and take down a record, and 

(a) If it were found in London, Westminster, or Middlesex^ 
there is a different prcmsion; for which see 5 W. & M. c. 1 1 , s. 2* 
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it w3i, in. gennfal, be adanMbie to do lo where it » 
impoitaat to him to have a speedy txial, or when 
die trial is likely to be espeoaive^ lest tiie defisadant 
should at the assizes (thou^ he have giren notice aad 
taken down a record) wiitiidraw his record, and so 
caaise much exp^ise to be incurred fruitlessly ; but 
it must be understood that when both the prose- 
cutor and defendant give notice of tcial and take 
down records, under these circumstimces, if the 
defendimt enter his recwd and proceed to trial upon 
it, die prosecutor, if he become entitled to costs, 
will not be allowed the costs of his notice and 
record ; if, however, the defendmtt either do not take 
down his record, or havii^ done so, if he withdraw 
it, the prosecutor will in that case be entitled to 
those costs. The dbject of the third tiiiug to which 
the defendant is bound by the roeognizanee, viz^ to 
appear in Court from day to day, and not depart till 
diM^harged, is, that the prosecutor may have the 
security of the recognizance that the defendant will, 
if convicted, appear when called upon to leceive the 
jndgment of the Court. 

Where, therefore, the indictment has been-removed 
by the defendant, the attorney for the piosecutw 
should instruct his agent to see that the ddendant 
appears and pleads, which he will do by giving a rule 
to appear, plead, and try; he must then consider 
vdiether he will give notice of trial and take down the 
record, or trust to the defendant, or his sureties doing 
so, ralher than forfeit their recognizance ; if the pro- 
secutor's attorney determine to give notice of trial 
and take down the record, he should instruct his 
agent to that e£fect in sufficient time to enable him 
to give at least ten days' notice of trial. When the 
attorney receives the record he should proceed to the 
asaizes, and enter it in the usual way, and he should 
not be deterred from doing so though he may see 
that the defendant has before entered his record, 
for he may possibly withdraw it. The distringas 



notke of trial, the 
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dhay *tf B *J t >aMj / te! dyMpafcAyiittw ■8wl,JBiuid} K» 

iHMininti «£|rr«ai^ioMari».'v3l^ ■ mfamtoBil ? vbititl 
uwihifli ihnw to^tiiks^ iisj^iMB^'iiBalnictiduit' 
t^ .appear aadl pkai ai ^» iRBtim<.fli'«hfe»JKftfeflBiM 
faa-- «Ui • raottvtt -a oa|^ of the vidicliaeni^ti^Br'iftiii^ 
agent, he must then in due tine knteift? lnia«4fr 
gm Bfltkeof ^Eial» (ten dae^' fuAee mnalfbe^^ft,) 
aad to aend the Teoord adodjury 'piaoas%; mtAi4m^ 
nliat preptte for trial in the.uaaiil ira^.^.)Ifitkt) 
dafttt^nt-on i^ trial he aoqpnfcted, he wtmiUptp 
hia mm coila and he has no. ramdj ftar^hl '^iM'j 
peBi6 and inoonvemenee he faaa heen pat^ta|^lBifai> 
the proseeadon were nudkaotts and iritibaaU taiialMhkJ 
caiaae ; if it were, and he eaa ahoar i^f 
endenoe, he may maintaiin 9B. t 
piwaeastor, in which he iriJi ftekMjr namm^msikP 
ooala he has hecn put to, headaa ilaaragiaiiiw i^i 
inaobtenieiiee he haa suiteipai'aad tirti<«Bariiijriieii» ■ 
uadergone. .^ r. "x' .'tu*. -Ki^fi*^ 

U the defendant b« > edmactad^; HlKbt^fin^ttim^ 
turn the aame as after thA^OMaiianiaBfift whImm^ 
fbittialaoD, as to wiuch. aeejnritoy pagpHi ^ Jij inirfty W;-* 
With'ihia addition, howver^ (hh«b snlMa of-Aii 
for§ttdgmi6nt agajba^ the definndaBl 
the sufetias who entered iato.thefi 
wall aa to iiia dffendnt ^X Att tfa^ 
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qjbfeli c£tioii,-7as«* 1^^^)? fat^^ fiuwitor 
hascffottliflr tJis ^aennllf of jfeg igogBMaaMJe Jifor tiwi 
pqnipnxt.of ihOBe^oMte^iaHl it ia^it^ asraaOiibfa etmr* 
allBB'tiir defodmlinb- seqviMed^ or, tf comacteEU «Aer 
IwtSuw 'paid tiie-'fioe 'Hr tnfiiBied tin pfwrisbnwlr 
aitavdMl bT^dieClanti % 

i JW^hye dthe .indii tiw iit -tm been Mmovad iban tinu 
aMMni (i>&*<6 W« i& M. e. 1 1,) or ffom aay 0th«t<£ 
GMtrW (5 Afc^ Wig. IV. c. 33, s. 2,) by tbe defaid^^ 
wallpinririr i* c<nTii^»dr ^ke praBeeator, if h» tos 
pii i ly yfcnA or injaredy or a justice of peBoeot»^bci;> 
r^niio ^pDoaocates byyirtBe of hk oft«^: 
Ic^ VMcipe the taxed (xiste of that pv9oift* ' 
ihe dcftndnot ; these, boiv«ver, do not 
tyf the prooeedingB m tiate infokir'' 
OMhtjiihiilMwiji iJM iiiwiiH sabsequent to the iwniMg j 
o&dwnairifc «£ mrtieiiR. If the proaeculor be otot 
eirMpiAmakaotttera^^ the diaehai^ of Imi 
pvtblic duty, or a party actually injured, he is not/* 
i«|hiiiAr««bo«to aitta; iandreaimot reoorer his ooste. 

lK£«^Ae^>o««i«*^«^ coat, under theae^. 

acflli:tilnBodBLa#'9Hi|)f¥«inig'd^ i»this: when the ' 
^dbalBi mcmed Ms sentence, an affidavit iof - 
rni^bHr^ia tiM^du eivii eaaKSy (aee Appendix < 
tiii£taiap^£b>Atf^P^iKeln 36,) muet be nade and 
aaHl^4Mte^i9ent; together mth die briefs and papers^ ' 
arad he must be requested to obtain a rule for costs, 
aaid get the costs taxed, which he will do, and obtain 
the Mastew^s aB€i e atog ;'»eopy itf the rule and aHoca^ 

N 
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turinust'b* perB0iia]l3r wfived on the dtfendant, ftnd* 
tbe iwwywi^ demanded by the proseoatoT> ov some 
cue autlioriaed by him by power of attorney ; and if 
not paid within ten days a&et the demand^ an attaeli^ 
meat may be obtained against the defendant, under 
which he may be taken and impris(med ; but if he 
be. already in prison, it may be lodged aa a detainer 
against him. The recogmsance also sta&cb as a 
security for these oosts^ and it cannot be discharged 
till they are paid ; and if they be not paid the re- 
OQgniaaiioe may be eateeated. It mav, however, 
admit of doubt, whether, where the indictmait has 
been removed from any other Court than the Quarter 
Sessions, the defendant can be attadied for nonrpay«- 
ment of the costs : it was jwobably intended by the 
5 & 6 W. IV. c. 33, s. 2, to assimilate the law in this 
respect on removals from sessions and from otiier 
Courts, but it may be doubtftd whether the language 
of the statute is sufficient to efiectuate this intention ; 
there can be no doubt, however, that it has the effect 
of making the recognizance stand as a seourity for the 
costs, which it did not before, except where the re- 
moval was from sesflions. 

The costs allowed on taxatiiWfr in tho'Crown Office 
between party and party, are by no means liberal; 
ond^ therefore^ in every case^. the party entitled to 
costs must expect to have somedung considerabk to 
pay out of ma own pocket in the. shape of extra 

QOStS. 

When the defendant has been fined after a omm^ 
tiaa on a removal from an inferior Courts the pro- 
secutor may, if necessary, apply for a portion of the 
fine towards his costs^ in the* same manner as on a 
conviction on a criminal informatioB; but where 
there is no doubt of receiving the costS' from the 
defendant or his sureties, this application will not 
produce any substantial benefit to the proaeeutor, 
for such portion of the fine as. he would reeeive woaUl 
have to be deducted from the costs to be paid by the 
defendant, or the sureties. 



. Chx.iiriiilsiitiuapriuBoferinm^ 
indictments^ a Queen's counsel, or Qaee&'s serjeant, 
eanoot hold a brief for the defendant, unless a license 
ibr him to do so be preyiously obtained ; such a licoise 
may be obtained by petitioning the Queen through 
the Home Secretary.. 
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7ii ..(!•) Mil- M- ,'"i t/ •! 1/1 1 !«■» ,^5 V.'iff >r> ''loftt oHi 1o 

.J ,1 ., ji / ..;t \\ .'t,\. [ ,'..!; ^- , M M t i!.i( : Of Mi 

^\K^lt«9 Uie 3^^si9fi9,paay re9erv#,ai(f$«e for ,the^O|linra■i ofi the 
Cpurt oit Queen's fleuph— Beiw^ wd Qng:i^pf tjjc Pfac^|f^ 
— Hqw Case settled — How brouglit tefpr© tl^^ CpT^ ^ 

' Queen*^ ' Bench— Within what Time Certiorari mmi be ob'- 
«Bined>-^'Not2ce lo 7tiifice8-^Re<*6gnSisance — Hotf Ap^fic^- 
tion for Ocrtiomri to be made^-^^ReaiovM bf Otdto-^Rtfte 
s^^ to quash Qr^eT'^Service and Afliikint 'tlieitof4*^lA- 
structing Counsel — Argument — ^How Costa ^d i€.0|:|lor 
quashed — How if Order confirmed'— Advantage of (ha^io^ 
Judgment of Sessions in Party's favour — ^How Costs taxed 
and recovered— He-hearing or re-statement of Case— As ''to 
Certiorari to remove Orders where no Case reberved->^Ke- 
moval of Proceedings from Sewers and other' Gcttfts^M^ 
what Cases the Court receives Affidavits, in order to t^m^ 
on the Validity of an Order — How Certiorari in thi^ yff^ 
obtained — How Application disposed of— How Amda^is 
to be entitled before and after Certiorari. ' 

In the case of an indictment at Se^ijioiip, .tit^^fmey 

are the judges of the facts 9^i .tbet.tja^tiQeor'AJe 

judges of the law; aiid in that case the:id€ioi6]^i#f 

the justices on the law is final,, im)> tpffft^jn^otiieftei 

themselves^ haying the power ti),brii^9>it4ittl)d«if)tiie 

reyiew of a superior Court bymeaa^/pf aisp^inri «ii$e 

JOT otherwise. Indeed, wh^e^.a^) irtogftefcy. ^tpi^efs 

,^Qp the face of the record, . the di^f(»pdfM:^t)jRt9.}^liiMBr- 

, Keyed by a writ of error, if he Cfin .obtMiftoay^ftmi 

the Attorney-general to bri»g,!2m<^h MriteiAif»<^i^ 

^^^cuetipu of the.Attorn^yTgePi^wJ-tp ^m^mdWmse 

^^vjcl^ l^aye j..hut,i|i proper pa^^.J^ %n^o^>a)MQ^ 4tot 

i& fi¥i4at„itjhe,,,pe8^RS.>tli^? ^^ iiWHF .^ilitors 
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brought before the justices, where they are judges 
of the facts as well as of the law ; these are chiefly 
appeals, but there are also some such cases in which 
the Sessions have an original jurisdiction ; where the 
Sessions are judges of the facts as well as of the law, 
their decision is aHA fiUat il^il/e^- choose that it shall 
be so ; but in this case they may, if they think ^t, 
^&i^ H^ ' dtte^ibif Jf fii^ tb' m tJoiitt 6t Queen's 
Bench for itS^ 6rfkfi(W, kji¥Wer^''^ef have doubts 
they will generally do so,, and it is done in the shape 
of a spedfd case. 

'uxiJa^ Ins'juist'beed 'BtiB^d'lMt,<'wliei'e tHesest^ohs 
;irf^Jti^fe <bf 'fk^j'lft^^^^^^ of la^, tfe decision 
*i^ 'mii4 if* they ch9ose j but this must be understood 
TO^,;Oi^ quiuificaidon,.Tiz.4 that to be lEmalt their 
#fq[ei,imist. not be jQlegal on the fweeat it, for (ex- 
^ptt'in *^fts6sn#ii6rd the certforiri is takto away by 
imthte) ttteif orders may be removed by* certiorari 
;^mb ma Coui-t of Queen's Bench ; and if on the face 
^i^f^'ythem any thing appears from which the Court 
.$ffL.t6e6 &at th^ are illegal, it will quash them; 
(A«tr'tiie'60tcrt 'wUl in no case enter into the fhcts 
whic^ they were grounded, unless such facts 
. tejt dtit on the face of them ; and, therefore, if 
i^y appear good on the face of them thej are final, 
ana cannot be upset. Now, the practice of the 
M^Mi,'iti''MB£fn^ a case f6r the opinion of the 
>€buaPt'df^Qir^ifi's Beneh, appears to be no mofe than 
i^heui^ttiikitkiHly putting a statement on the face of 
iftfaeii}<<mlet^<6^(the' facts on which it is grounded, in 
ididsfi^tiltit^itl^'Oottrt ^f Queen's Bench may, wh^n 
itbt bvden^i^ btottight before it by certiorari, be aUe 
^tO'>^i4iger^i^r iV is legal or illegal ; and the Court, 
-tteiAff.fitikV' Matethent on the fkce of the order, will 
:«iftb^'OohiM 'br quash the order, as it may in its 
*6pitiMt ^ 1^ lir ili^. 

"I' Wh*fe tlse «^silond have granted a case (whether 

<4li^ «il»j«c««be< A pauper' 1^ settlement or any other) 

for the opinion of the Court of Queen's Bench, it is 

-tftMifly dMWn by the counsel for' the pkfty at 
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whose imtance it i«as gnmttti^ trinch ^fa *of tcoimi^ 
ihe imstteeessfcd parfr ; the dniflk'or a har txfpydfWt 
is ihen handed to the attamey^for t^ tidier MiMf, 
whose counsel peruses it on his iiehslf ; if m 
eounsd for both parties agree on:the casette^ s^ 
it, and it 'is then handed to the dark of the peace ; 
bnt if they diflPer, it is then (in most cases) settled 
hj the chairman of the sessions^ who signs it, and 
it is then, as in the other esse, handed to ihe cted: 
of the peace. If the chainnan of sessions deetineto 
settle the case, or either party object to his doii^g 
ao^ an application is tiien made to die Comt at the 
following sessions to settle the case, and it is then 
settled. 

When a case has been granted hy the sessioiis 
for the opinion of the Court of Queen's Bench, the 
attorney fer the party at whose instance it has been 
granted must take steps to remove the order of 
•sessions (of which the case forms part) into ^t 
•Gourt of Queen's Bench : this is 4;o be done by 
obtaining a writ of certiorszi; but before statbf 
what steps are to be taken in order to obtain tiik 
•writ, it is necessary to draw the attorney's 'Bttontion 
io the circumstance, that the writ of certiofari tnuit 
be apptied for within six calendar months 'ifom thfe 
'date of the order, conviction, or other prooeefing 
'Sought to be removed by it, and in the case of an 
rappeal, the six months runs from the date df iht 
nffder of sessions, and not from the* date of the 
origmal order, &c., appealed against ; and the party 
lapplying for the certiorari must 'giive six days' notiee 
^in writing of the asppfication to two of 'the justieHs 
before whom the order, &c., was made, m oroer thilt 
fthey.may show cause, if thenr think fit, against tije 
^granting of the certiorari. (Stat. 18 Geo. ill. «. 16, 
s. 5.) It is to be observed that it is not 'sufficients^ 
"the notice be given wildiin the'Six-moikths ; i>ut it 
noauat be given so as to expire wiiddn dtt six nntnths ; 
Jor'the appheationtsnnot 4ie made tSl 'Ae six (hqrs 
duiveexpind; and it ><«> stndMr ipiciigartliiiislinim -be 
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ms^ after the sk months ha^e expired. It wiU 
sometime happen that a considerable deky will 
■take place in settling the apedal case, and that in 
'fact it. will not be settled until after the six months 
have expired ; ha^ where there is a chance of this 
happening, the certiorari must, notwithstanding, be 
obtained within the six months, and it is not neces- 
SBivj to wait till the oase be settled before obtaining 
it, for it may be obtained and lodged with the clo^ 
of the peace before the case is settled; and when 
the case is settled the certiorari will be returned 
with it. The application may be made either in term 
xxr vacation. 

After the certiorari is obtained, and before it is 
allowed, the party or partiea prosecuting it must 
enter into a recognizance, with sufficient sureties, 
before one or more justices of the peace of the 
*£ounty or place, or before the justices at their 
general quarter sesaons or general sessions, where 
the order, &c., shall have been made, or before one 
of the judges of the Queen's Bench in the sum of 
£fty pounds, eonditioned to prosecute the certiorari 
At his or their own costs or charges with effect, 
without any wilftd or affected delay, and to pay the 
^^aity or parties in whose favour and for whose 
benefit the order, &c., was made, within one month 
«after the order, &c., is confirmecL their costs to be 
'tajLed ; if this recognizance be not entered into, the 
•^ertiomri will be ineffectual. (Stat. 5 Geo. II. c. L9, 

In order to apply for a certiorari to remove an 
order of sessions, where a ease has been reserved 
by the justices, a notice of thcappHcation in writing 
must first be prepared (a) ; two copies of this mutt 
be made, and a copy served on each of two of the 
j\mtice9 of the county or place who were present on 
tlie making of the order. An affidavit of the 
siervice of. the notices must then be made (b), and 
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s.i ^«>)<to »tl»i toaia^of k<in A^p^endlx, Met. 39. 
(b) SeethefoFm of it in Ai^pendtx, sedt. 40. 




\^n reserved aj^^^ajff^sz^^^^ jIWb-S 

the Queen sj|^][^^,"|^a must bear no 

and it must c^^fii^ppi before a commissioner of that 

-fi^lff^iVP^Jj^wi'AnpnfffiP^M^F notice must be 
^(m^\ vMMM#WF.^(?^^^W^sent to the agent 

af^et^??f J ^i V^^/P'V^i, J^f?ffi^H Wdo^ 

IfiR^s J? W^r ,;nitp. Jh^,r^«piz4nc^! ^^ 

bfi, .?,uffiQifintl7 .wb.stotial Weke^e^. ,,^,;9n^f9 
Uie yeccignizance ^Jmspeen entered iQ^jitf^fj^^ 
iwtA the cprtiorftri,^ sJioid,cl te 4^v^fe^ t^,.W^„ xism*, 
C*^S,P^Wi. l^ho will, tiiro?^ Ha(,,9sm^4ggnij 
return the certiorari, recomizauo^j.ftrd^.pj^^^a^ggg 
^ (»LS^ iptp tte Crpwn Office, , ^e^.tl^fj^if ^jpe, 
the attpi:ney for th^ party prQse9»ti||ig,|yiQ ,pe5tiaffiB 
^ust. instruct his agpnt ,to tajj;^ the.ni^e^s^ fl 

^ U> show c9wa?.;T*yj%^-t^^ 



tj? obtain a nile ip saow c^wa^.TOy^ ta?i|?^t9ffiSfWj 
sess^s.shpuld nqt b^ ^ni^shc;^,., Tl^^ii^i*^ 
obtain as a matter of course, Jm^;jii> m°mL^ 

i^^c^spanr ^r the pu^o§e., ,,3L%ncf4fij%>;WlP^ 
cau^a the a§?nt wdl.seiM^ dg^i^^%^. 
must serve it in the manne;i: . ^ir^fp^,! J^ 
always stating in the bp^y cff ii; f?p<7f|f^^py^ 

t» be served. When it Mis.,Vepfl.,WPPWlfi)^ 
asi affidavit of the service »^usjl;,,be,m|^^ 
the original rule must b(^/an{ne?ffi4^.,.>;:|ft^ .fll 
mu^t be entitled thu^;- „ , .7 .„| ,,,,,, .,,(, ^.^^./^ 

''In the Queens B,wcK.. h. , ,{,,0 nh ^ifnftiioT 

,., T^ w;tne p^,y^^ tp bj^,sul^^i^j^tfi^,^^^^^^ 
^^?;?.,??^<^ ??f W<i.of.,fhj9,8fij^pj^p«r|g^ 
nave obtamed and are profsepxitmg the certionffi. 
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Thtf ligfef ibbtaJcis tih^ dfic^ cbiy'tf tH^'oVfl^' 'it 
^si4ms;'^cluclitts of' co^se tb^ mk, 'and ftdtb tm 
M ^i^Jwfcs'the brief for fcoiittsd^j if 'tU ca^nii^W^ 
i6mfY'lia& axtf ofbs/en^tiotis t6 niake itm ih)i I^^ 6^ 
^^%ise, Ke should send the drqft t^ th^ih 6> li& 
^j^i^ iqid he wHl ad4 them to liie biief ; htit. fn 0^^ 
Stacfy'^Lse^ h is not at all usual or hece&saiy/nqif 
i^'iiribxpedied by coionsel that any such observatioiis 
sfi^dbe ^ded to. the brief. '] 

{^^As ^06U as the rule nisi has been obtained^ WjSi' 
ddte i^ Set down in the crown paper for argument.' 
md'h is called on in its turn when all the cases ser 

Jiwb'^li^ot^it h&ve been argued. The days oti' 
Mc|i'*the Oinirt takes the crown paper are Wei^-" 
litsj^ytf and Satiirdpys. ' 

"^mieki thjb barty Who is to support the ordef 1^' 
sfai*^M^^lit'ih& iHile'nisi, his attorney must send the' 
d^i^ tme to'h^' flgeht, aind request him to obtaixi' 

oA thy ;<3*owii 'Office aH. office cppy of the order;; 

id'&Sthifet fctWnifel l!o show csause against the rule/ 

'M%!^ iiiimx'iad^)A^^ ii support of the ordeK*' 
WlffiS^lfe ^accotdin^ do: '"; 

"When the case has been .argufd, the Court either' 
confirms the order of ses^ibhs dr quashes it; if 
it be quashed^^SiWei^^party is entitled to costs ^om 
the otner, but $1tW confirmed, the party who ob- 
^d and prqsecm^ecT* the certiorari, must pay costs 
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Voiu fhc 'fhne tUs^ itile idiii '€^'^pMis}i'^tti^'WOTf'*wfes 
flttred. ' On '^tis subject' 'it is "pi^fwj iIW^^bwIW^, 
tbttt somettmcB'it wfB happen that at 6essittnfi'*1>oAi 
parties are sa^lt&ed that the point of law in "Me 
•which requires to be -settled 'by i^t Court of Queen^s 
-Bbridi, «nd 'iHll Ibfrth* tigrse in iPequesting the *ses- 
^titfas io gtsnt a caise. Now, 'm order tbhit Uiis 
'•'eotttwe may be pntttfed;*#ttf cWrt *of HJonrler^ltes- 
liiows 'West "^re jndgmctttt *iri 'feVoni* of one 'pttfty ^ «r 
''m&therpte'fdrma > and at ^first isightit may HjppMr 
'to ' %e ^n j f^mpor ti tnt vi '^hme farotn* «tlie IbnM 
judgment is ^ven; bttt on looiting into it/it wffibe 
•fennd' that this is not tinhnportmit ; ^r it •wStt%e 
Men Ifhat the party in whose 'fav«mr fhe jtidgnMit^s 
'^»ven has this advantage over 'the other party, "dent 
# ^e Court of Queen's Beneh decides in his favM*, 
Tyy eotffirming'the order, he will be enticed to 'tsMs 
'from his -opponent ; whereas If 'tiie Ifttter* hu^^ie 
'derision of the Court 'hi his *fiivour, by^flie ohlnr 

being quashed, he is not entitled to any^costd 'fiMm 
^e other party. In such a case, if it be pt«eVlously 

wrranged that- the judgment of the -sessions <is W%e 
^ fevour of one party, it should be ag¥e^,'in ^rrit- 

Ing, that that party shal( not call upon >tlie 40iktT 
"for costs, tlfou^ the order of sesd^ns #ho«id'f^ 

confirmed by the Court of Queen's Bencii. If ^MMh 
^an agreement 'be not entei^d into, ^he matter should 
%e (Krgned'at the sessions, so asr to HAie 'the *i^tmt6e 

^ 'havmg the judgment 'of that Cotrrt, 'and*so Uttn^ 

it 'on the other party to obtain the c»rtiofttri, "ttid 

give the recognizance. 

In order to recover *the cojrts wiiere tfceywe 

payable, the agent obtains a rule Ifor fhrnn. tllis 

/rule is obtained -as a matter df course; Mie* i^ent 

'then gets the costs tased, and the Master's dBotiiiHir 

*^ven on the role. A copy of the rule and afioealkir 

^muBt then be served by the party entitled to *Ae 

costs upon the party liable to 'them, personaBy, nd 

the amount must at the same time be demanded; 

and if they be not paid within ten days lAller'Ihe 
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^itmmA* '^^n- ma afid«nt of tbs service /»nd ;4»- 
^KMiil^ifl^ th»t Ae. eoste etill rnasin mnpaid, ibe 
iGouri'iidll gmnt oa attaohmiai, aad the recegai- 
fltticie^' will also iBemain as a secuiitjiDr theia. ^(5 
.€kK). Ht«. 19, >s. 3.) 

^It ^vdll sometimes bappeD, -that on the case oomisig 
on ^ argiment, it ia fomid to be ^inaufficieatly 
edited, •attd^tbatiBOiMieqtieQtly the Coixrt is enable to 
ioKn <a judgoieat iqpon (the pokit of law *intwded to 
he msed i in .(MiOh a caae Uhe Court will send back 
the ease to ^e seesicms to be re^heaiui <or rre^etated, 
and to have the ueeessaiy ^urts eupphed or dis- 
^limstfy foand ; m such a case the sessions may, if 
•neoessafy, either examine th^ evidence afresh, or if 
(here be sufficient materials without^ from what 
i«K>k place on the former hearing, they will merehr 
flii|)|)ly the necessary facts firom the chaitman^ 
»Mtes, or 'pevhaps the counsel on both sides may be 
*Me to^ agree on the necessary additions to the case ; 
when it is finally settled, it is again returned to tbe 
Court of Queen's Bench, and is set down for argu- 
ttitfnt as before. 

. }t will be seen, '^Mim what has been already said, 

.tjtot •oidera of sessions may, (though no case hare 

i^eeft reserved,) when -any illegality appears on the 

sftee -of them, be removed by certiorari into the 

>QaMt^ Beach, as may also (nrders and other pro- 

oiedingsi of justioes under the same droumstances, 

where- the -cestiorari is not ti&en away by statute ; 

'and «a these esses :the law and practice is the same 

as has been described with respect to orders where a 

.^Mse has been reser^ved, with these variations : 1st. 

'Where ^ibB older, .&c. to be removed is made by4i 

imgle>|u8tieef«the notice ^f die application for the 

•eettieiari 46> to be given to him only ; 2ndly. In all 

'Cases where no case is reserved for the opinion of the 

i6ou>t, the rule for a<certiorari is not absolute in the 

%st- instance, but is a 'rale to show cause, which must 

%0 served, and an affidavit of service made. Tins 

^AdaTit ift to he entitled, *' In the Queen's Bench," 
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vJiHth^ ottieritide^<siiM^(Ae nde (vaEtdhnteponibe 
'i(j^{ktA'tJa te-iDadib -abadhite > iiiitiw'jin^ Jw^DfiSaed^. 
K Ai|^ithb»iaases thcrd is^iia «pMfiftbiiaseiAttffl|ytlie 
'I Ooi^i doafivms' the -olrdte^ ' &ciy 'oviqaiishte jftrhyntffl- 
diug l«r it Wfi-bfM, lor %ad iioniithei<fkot kfelitapcnid, 
vf i i B Ki to fdrejt dieip HuneieviiLiheseidaaet anj^aOHcbifiiie 

"(|tidrtM^>iniJlhec«nDBe waji^ etGqit that -wbttott^iis 
d'be^(Miaiv><lo>«Meri]itef(reia9giiB^ ftc. 

ffid<BMitd)ihj •t]iar/'8lBtnte9<i(flmi< tl^at.^hoinB> r^insd 
l>4i^ iilp w^seMledibjpdie C<Airt>c*^ithe'^dgd«ii[>9Dkose 
• ' ! fiit ' '^e ' oerkktoBii ik liisqued^' ■ :In Maer. ^irespebtk' r Abe 
1 '{MMMtic^iiB wikiiliir ^ -iduuttjiaff beeni'statedi/'iDie 
^♦" imlei ifor » » 'ccrti a r m to jjemoye pieseiidiieiftt^'ifonii 
^^coitttt* of > flewbre msf eithtr beafaioliiteiiiiatibeufirst 
T^itistlinde^ tor a Tide 'to ^6w isauae^' far^theillourtraday 
('^i^fc proper. . i -. ^ Jt ;.'in ; nvuli 

{'*' HtherevieT ' the subjeet^maiter of : i an^< . icontl^i^ or 
'j><<ither fyrooeedbig remoreabk fay weeitioiari^fiii^bich 
- 1 bai^ been uMtdc by^ or takea |ibMto faefin»dibe> justfres 
^ 'idfber in or oat of sesiiona, <or>aiij|^ olh«r ^iofiiior 
-^'^Obuit, v^as mtbin the joiisdiddon^ tbtiCouri^iihe 
merits of tbe case can never be ebt^KNi'jiBtb ibgriAe 
Court of Queen's Bencb -ontiiffidaxiitt) fohidkete tbe 
inferior joriMlittion bad power to decide, tbe supe- 
rior Court tnll never enter into the propriety or 
impropriety of that decision in any omer manner 
1 'tfatn by looking at the(:fiBoe((of 'iWt .(Mei^iotiother 
1 ' prbceedmg > itself. Sot- it r^ntt: i aometimcs) iba^ien 
/ 1 'itmt the Court, or junadict]JQnxib|^i<wla€h{ fhft ^er, 
JSuy, was made, had infaetilno i|iiiii«jbictMiliiq wt^ 
into tbe subject at aU, andiUiat thtoefwrft J^ipro- 
ceeding was coram nan judicey and this want of 
' jurisdiction may not appear upon tbe face of the 
order or proceeding. In such a case it would be 
manifestly improper in tbe Court not to receive 
affidavits ; because in this case (and herein it differs 



9^finGnqiitiiedl>tUer) aha eckijieteD^oMbvniio hASifi^ier 

-Bfayiiiy offitke{>avaer)Jh\]sirlie ideteraniiUHl bgrio^- 
cUhmqe^ildiaL faefbreillhetCbniit im bAisLyat ;rraad '^th. 
sikid^tuAbBmsi niT-intfwdHi ftiir hftnTnrffi nltriiWjtTmriHy 

be made before >aii(miig>tfQari()(the)(Certio0a^ 
-Ittoliwi Jiir ^HM .tmh- sboidd (beeiJiuiibi w|H0ijlbese 
'toaffidffpifes. ' On^^s emotinmi ttbe/oOomitKwIU cjidier 
-^3grand; aiffid0iabsoiatd(i£arddteTCflBtior9n>in,^ljif»/^st 
aiittBtSDs^^ 0B1& W&^jto ^hew eaiaK, ^brntiigeifein^ilbe 

i' ofdfer oruother procesdiiigaarBinDTediiA Tiil^>^9rts]|^w 

'>t:<MJa6e <wbyit^e brdsrfn&ci fllooiifil(>iii>tir>b6 quia^d 

M[mfl)bc{^btaiiiiBd^ :eitbef . upen ibajaffidftriU^.fflediilpn 

•jiikoYuk^fSm tbe cfeiiaoiiaa^iicNriipoiiiDtbfir andrAlowifer 

s^jjkofihe ( istran^kied) ; ' the. otiieor side twitt > tfaa»oQb- 
'^i4auii^<ofilee^'copi#». fi^ tbfe aftid»vdt8, ;<ai^! Aimirer 
them ; and the case is set down in the jCfroiivn^pftfijer, 
ioa]|d;JCDmeBion ^r atgmnad/ like any othen i.ll only 
if-Jtrinaiiisr^io -be observed^ . thst . all affidiEiirat» 'Uf edrb^re 
sotheiipertlDiaiJ} ii obtained and returned :Jii»atfbfi(^n- 
ToitiiSed^ -^'^dn tbs: Qne^nfa iBoach/V and^with iiO;iQtiier 
^i{titteiii<>'A&^ tbeKoettionci ia returned all ^igi^ta 

'jd^ )i*}ivtii^Qm0«i?^iBenchk ' .< ino i 

-aqua •>ii) ,'jjm'J',:) oi ija'<..j :^;,» .. Tke-Queen- 't.'c- 
io /i'm([()'u\ o/lt o)ui ''.:i:..' •; ' • against J >>n 
vjiHtBin viilu) Jiin jii iw"--, .,, : ..< .A..Br'" -jin 
T>iI}oH6r0^^>iL. Bi^ irepBeodnts^ andis 6>be sulbstittilted 
nx}i)^tAieeMniteiiM><naiiki«s of tbd 'party ar parties ^olaliifin- 
cTilog imB pinRib(mtii4g{thet'6ertiarari ; that is^ Jthe^piirty 
r»J<f» pifftM0->a{gaiius|t >«h<nn!the ocder im proceedmg is 
-oi^oadb^ anil wh6^ sedb tbiget fcid of it. 

}o Umrr "(ill l,iiii •*..' -. «^ -^ • :." , ,■, 
>ih tfi >•)'.! 'wl* .'I'ljii n. ■ ; • • '. , '; ... : I j'li.-j-iiii 

'}'\ bll/t>W Tl ;-';•• i: I'liK .1 ., . ' . '( J »i»ii> 

'i;, > Mt ol t(»(r '■!.'■•) > I ' i!i I •■ I I'jM ; / ;,- -in una 
'lAiilj }i ill H'iil ;»*ij.; ^^-u) -hiJ u -^ ■ u*.; d ;ciHiyini\Li 
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'lflilik«.«ii^0b}#dt tof 'uttie Wiit «f M«ii(limu«**<ila vvisi^OiiiB 
. Hkinrny be-obt«iMd-^Moii«B foe JbB»T&tD>i«ti]e4t-^M««i4)e 
grounded '«n a R«&i«al l^y the Painty moved agaiast to do 
what is required — Showing Cause against Rul^ — How Motion 
disposed of— Issuing and service df the Writ — As'to Neces- 
dty fbr obeying it— In what Casefe an Exfeaseretttmiod-^Rft. 
' ' Httrning Mmndamui wtaeie «Wnl < okeyed^iiow to ^pt&tteMa 
«ietani it •Wbareoot'ob^ed — Hro8«t«tor'» «PnKeedingB'«Mi 
Retwrn cook^g in — Effect of a Retura which is aufficient apfl 
also true — How to proceed where Return insufficient— Pe- 
remptory "Mandamus— Modes of proceeding for aT^ls^ 'ftft- 
' tarn— Action- on the Case^-'Ptieato cbt TrarrcffscOf the Wimit 
— {>amag08*^CaitB> of ^Aotiim ttnd l^^wwecU^ tmSamim 
t«f «4)r Plea 4o 1M«m-«<P«n«iptO]7 Mandamos •aftcc '^^^' 
amat — How to compel Return to Mandamua— As to Rh- 
ceedings in case of Adverse Claims — As to Applications 'iofr 
Costs of 'Motions for and Writ of 'Mandamus under tiUk, 
1 W. 'IV. c. 2t, g. 6. ; 

A WRIT of mandamus is .the prapev pfoeMdjii^ in 
those eases wl&sre there is a legal right, but no Sj^ 
cific legal •ismsdy. It issues in the name of the Qii^^on 
from the Court of Queen's Bench^ and is directed to 
•any person, cogp o ratian, oT^infenor Gou9t of fu4iea- 
• tore in England orWates^ oommaBdiog* ^aemft gwrti- 
'01^ thing specified in thewiittohe«d(m^«nd«dMli 
it is suggested torthe Court <the pai%: U)miwa^ Ihe 
writ is directed is legally bound to >do. Jt i»4K 
want of a specific legal remedy which gives the Coivrt 
jurisdiction to issue this writ, and, therefore, whece 
the same ohject can he clearly and certainly attained 
hy means of any other legal proceeding, the Court 
"mil not issue this writ. 



It na ^yond Hhe 'object of the pvesent work ^to 

^ffm any-cnammenitioii of the teases in \ddch the wtit 

4>f tnaoidaimiis <hBS heem, or may be obtained ; it vnll 

%e suffiei^nt tostate^ generally, that it lies to^eompel 

lAie adndsaicfn of a pnty to an office, where he is 

cwrongfially refused admisaioQ, to restore a parfy to an 

'office from which he has been *wrongfullj ousted, to 

<«ompel corporate and oiher bodies to proceed* to 

'elections when ith^ are legally bound to <do so, to 

veompel inferior Courts and justices of the peace to 

jfveceed'in doeuioiisn oIvIaw, either by iginog fodg- 

inent or doing^anyo^r legal' act ; tatiin the 'former 

v$ae, thoagh the Court will cotnpel judgment to be 

^ven, it will never direct it to be given in any par- 

ttieular maBner : for it is the duty 4)f the inferior 

iCkKBt fJT jus^e 'to exeorcise its or his >fiwn judgment 

^im 't^e subject. Tfak writ also lies to *oorapel jusrtiDes 

omd others to appoint officers, such as overseers, 

surveyors of the highways, &c., and to the lord of a 

•vaanor to conqpeltadbnission to a copyhold, but thsae 

mmat only be^considered as xnalanoes to iUustrate the 

gMeral proposition, tiiat a numdannms hes where 

"&ere is a legal right witibout a speeifie legal remedy ; 

'for this writ is of >very extensive application, and 4>ur 

buffiness 'is, at present, with the practice relating to it 

mather than wiui:lhe law. 

Where it is dstesnined to ^afpply for a nrit mi 

iHBKidilmus, a motion grounded on affidB;vitB nmst be 

Hfitde to the Court of ^Queen's Bench for leave, tto 

^iasue it, 'and a rale is granted, if a pvoper case be hud 

(before the 'Court, 'oaHmg • on. the par^ to whnm it 'is 

:propoefed 'to direct the writ to vheiw icanse why.it 

«himld not issue ; diis rule he has an oj^offtniiity 

of showing cause against, and if >it cleavty raippear 

^tiiAt there is no ground "for the writ the rule will be 

iffischarged, otherwise it vrill in general 'be made ab- 

Ddlute. 

B#fero mining the motion, heivpefver, there iis one 
^thing to be ^ei^ecially attended to ; and that -is, that 
however idear the applicant's right to- haifCf the ttkii^ 
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i^ii' to So 't^e'tMn^" did 
fefUsWd'ti) 'Ad ilj'tjr UV&tM 





iriiduct is^ iahtiEimount 'tb'feiich 
b6rne" m inina/iiiatte case fibf ISt d^iti^etlii '^ 




respect. (See i2ea?:V. J5rtfCow'#/5^-4te^ 

i€r% Canal G^^a^^^^ ^ Mu, m^f^"^^ ^ 

Tlie aiSidavits to grou: 

icts fullj, to sliow th( 

ight to the performance 
aad tW its performance has, been reib^efii 
must be entitled simply "In the Queeil*i^'Bd 
and are subject to the same rules as 6th6r alftiiMil 
"When made they must be sent to the a^euiir^Hii'l 
must be requested to make the necedsaiy applii&itift^'l 
which he will do, and a rule nisi is' dbfldiiifl^'i 
served, and an affidavit of service sent a^ Hi 'q( 
cases. , The party against whom the ^p|mti^&m^.&f' 
made will obtain copies of the affida^ts oii^hlch tSre! 
rule is granted through tjiie agent ; tidA. '^dUvttyV' 
a^wer^ entitled as before, may be sedS iitj. iiST^fl^ 
that cause may be shown ' against ttie^'Me.^ "^^^ 
tVe motion comes on, the rttl^ Wfll^^elfe'^M m?! 
dbarged without costs, orwit^i,c6ki^j'b^itw^ -aii<i-ji 
al^olute in its terms,' oi t^ C^utt jia^mi 
terms, if necesskry, and grant ^i^l^ik^exfenL.^ 
damiis iban is asked for % ihVttitt';^ '^^ ^'^"^ ^ '^*f 

'When a rule for: a«maMAiS^s'1^%«dA"i«^ 
tlie aJpHcattt's ageiit obtalhmiif^trii eWWa^OffiBff^ 
th«~^Bmt of mandamus and an office copy tifiV both 
of'^Mi^'lll^' ilbtf^ Mo^'tli^r'Vdidt^^^^efv^sIf;!!^ 
tfiiS^ dfe^^ilfe ^mi'^^^*'taidfe'^ftflfei»y^ rfWfiP^Mkg^ 
cases, for here the original writ of mandamus'SMll!^ 




»AM*%?lf 



le )? not,fiq«Ii ,and the a 



mua shall/igsue )i , , ,. , ., 

I^||i^,,ppij.test hi3,IegaI,U«l>JJjtyto.3q 
by ^f ^n;^^ .commanded to ^o, ,In lu&Ii 
a^pjWfJiWus «|)sol«te, the Court njw ■ 
ilL|^l^eBT|}r,^t^fi?d of the defendant, s, 
tiv^ffffaj(if,e; set, aad of the ^rosecutoi 
t&^^ff/t^t'^^,i^eiioTmtaice of it; and. 
if^^case^ ,it,,is .visual for, though not b 
pa^j^^, iph,'. th^ defendajit to obey, the ' 
i^mq|i«pttf itiappen? that vpon the aific 
s^efcjth^ fect^ on VVich the prosecutor' 
^5r'iflP'i?W?. ^ (louhtful, or, if the fi 
t^ffj ^f fni^tlqn .pf law,, which arises 

i^jp^vSfifF'fW^*'''*^'^'''*'''!' ^'^P- 
"•""" "■^ >lip^ cas^ep the Court, wiUiout meaning ' 
' ' e fife '.question of fact or of law, Vtiijl'^ 
;.^a^3olutej ^n order that such question,: ^ 
, may.be more solemnly argued and 
"- it |43Viapy Cfia be on a motion. Or if ' 
be'Suhmitted to a jury, so. that it'' 
by tbe.oral testimony of witnesses, and,. 
_-,^Jj(;fl,,ii]^li»,^Qife^fiatisfactory mode than by t^ie ' 
(^p^,4e<i'JStip8 »^i p^, affidavits. , It is conveiuent to , 

i(f>.It-i*jMt4M^v(4j-iinp«c4iv«.w htej, be«ose,thf.T!riV, 




t82 uM^BiiMV^ 

to piCRHte thus mmh befine .«oiiaid«riiig; htm ^te 
dtfendant is to mat, on being tdrved with the w^ ot 

When the defendant is served with the wcit of 
mandamus the first consideration is^ \^ther to ob^ 
the writ or not ; and, as has been observed, when; 
the Court has been satisfied as to the facts» (provided 
the defendant admits that they are as the affidavits 
have represented them, and as the Court has sup- 
posed,) and also as to the law, it is usual to obey the 
writ; faty in that case, there will be no reasonable 
ground to suppose that a jury would find the fiicts 
differently, or that die Court would afterwards change 
its opinion on the point of kw. But there. are three 
cases in which the defendant will ordinarily decline 
to obey the vrrit» and these are, 1st. Where the facts 
stated in the prosecutor's affidavits, and upon which 
ihe Court has'come to its decision, axe ccmtroverted, 
and the defendant thinks that a jury vnll find the 
facts differently from what the Court in deciding. has 
supposed them to be, notwithstanding the Court mi^ 
have expressed no doubt as to the state of fitusts^ 
nor given any encouragement to Ut^^e the mattor 
any further ; .this, however, is a ease which seldom 
occurs : 2ndly. Where the Court has eoq^reased its 
doubts as to the real state of the facts of the eaa^ 
and has granted the mandamus expressly in order to 
have the case submitted to a jury : 3rdly. WhtiEC 
there is no dispute about facts, but the Court has 
entertained doubts about the law, ^lad has granted 
<the mandamus with a view to the more solemn da- 
idsion of the question of law. Havdng said -tfaiiB 
much with a view to guide the attorney in adviaiiK 
his dient whether to obey the writ or not» wq shaU 
aiow point out the necessity and the inannef:?of40- 
'JtumiQg the writ. 

The writ of mandamus is always made returnable 
on some particular day; and whether it has lieeD 
obeyed or not» it is necessary <to make ^. ^return .toil^ 
if it have been obeyed the return will state the 4Mt» 



'the Mtodftnt lnu»Mi<me €ke mt^^he^mtLs earn- 
mmSMdfikf'd»i itvaiist lie'ind^tsed vn'the writ, a»i 
!mJl be in Ms *totn« "By viitne office wttlnii'iftle 
to ine directed, I faare ^ftitHnsr*wkat has *hem dine, 
im dobnp mfMeh ^e "wonii of 4ke nmt iUdf ^M 
mmaify he a ffuide'], as^ntbin I am cmnmanded. 
The andwer of A. B/* *If 'the • eouHtry attorney have 
«ny difficulty inthefbrm^ofHlie retttm, he vnay sead 
the writ to his agent, stating what has b«en done, 
«nd TCquest l»m to indorse the *i«t»m in 'the proper 
ibrm. Th«tt is bo Miiffiotdty iil tins, foT'thonghrtfae 
Totoim purports to be s^ed by the diefendflnt, 'the 
s%tliitcire need not be aetnally his ; it is soffioient 
that it purports'to be siipied by him. f%ie writ imd 
rettim nrnst be filed by the agent in the Crown 
Office onithe day the wnt is returnable. If the nia&- 
danniB have not been obeyed, and if -on any of llie 
gronnds elreauAv stated it be detenmned to contest 
the tnatterAirther, the writ should, as soon as eon- 
irenient after it is served, be sent to the agent, with 
fall instructions, intimating what has been deter- 
mined on,:and ctny facts afitMStmgtthe case which he 
was not before swflore of, -and he ^dioidd be re- 
quested to get the return drawn. In this case die 
Tetum *is of eonsiderable ccmsequenee, and shoold 
.'viways be drawn, or, at least, settled by counsel; 
far, IBS will be presently seen, fhrther proceedings 
must 'take place npon it, and neither the attorney iHnr 
:ibe agent ought in general to take the responsibility 
of settling it ; the agent will thereupon get the return 
4rswn, and, if necessary (which it seldom is), •will 
'flend acopy »of it to the countryattomey, for him to 
satisfy himself that the facts are accurately stated- in 
it. The return contains a statement of all sucli facts 
•beyond those stated in the mandamus itself as are 
.necessary to raise the point of law the defendant 
intends to rely on^ or if the defendant's. case rests on 
ft denisA*of some material fact or facts stated in the 
writ of mattd»nms itself (fbr the writ must dtate fafCts 
'odffident in low to warrant the command it con- 



48KI 'mmM!»m. 

«l^i&ii^Af adtt^fadtioloiSlcteltftlldged iH^^^irAtft^ftM^ 
datmUii T0ke^«d«am:hti^bg>be<»itd]Ni(^ aiidaiiittiM^ 

f04t;« >(k^<<»i 'l]t6f(ift^^^ A^iMit^fift 

.tii WUb^-^tlui >itffuidldl»id ^ikiii^>ib^ ^d^jrell/jiiif&fjiL 

<«tit . atMl i hitctnii ^ land i« * 1^^' ty^ekxujts ^tkmAmgyik^ 
otoc&der wheth«l*'thw Return is^ ^dfidM^iCffi mmStti^ 
ieidrit, ^ftrxd if snifficieiiei ^^^i* 4t^>l»d(i^»r w^lftd^^ 
•beefttts^ the oftursc • of tothfer ' yti»c6<eliMitefci<ifc ^iiA 
^dti -^i«; THe «gent liatiik^^obtikiyU>tto>'«0teb 
copy of the writ and return, ym'%eiOiA!^ili^'mpy(thkmot 
^ I )|he oountiy attorney, afid k ' i^^ hl»'44ty^ alter- 
tafai' whether the retum be trftb «A^^Mie^r^4Mii ^ 
ilMs tbde 190 he shodd instfliet^^hi^MAgefil^'lil ^ifg^ 
ibat ^h^trm or fake^ and defiirefMni^it^ltty^^iitAse 
«bp58'Wri« and r^tom, tog^ek* 'vdthitllMi lablM^tiiMii^ 
ismty before connsel* fw Ms^hMki Of eb«4<teh|t 
•will A-e^ently happen «hdit'itbe«attoii^nby)^%di|^ 
to judge for himself as to thb iJ^o^({st(ip tdiiMe 
ipiysael without GonBuking^ iotte^U (Mil iki^e^l^efls 
lis any difficulty, i4^ is b<ettei< tiotl>t(irimdib|id«^itkdt 
reflp(»nsibiiity. ' ■ ' '•• "ipjfM.j '.' ^f.-^niftH-ntrnj 

" We shall then mippdse ie^'inp left io 'Mba^el-fito 
detenniiDe on th6> proper 'couyte toib«'<tek«b, nssS^Wf^ 
«eidd to "pdmt out 'what s(epi^,f ^anit><iiiuw^gitt4dHiis/'iofc 
46 be taken. If- thie return tbe< adi^tted^tb ^ "ItMi^ 
idfcididu^s of leoutisf^l WMl bo /to '4dti6eH-«i4Let|ii»<^i& %e 
aafficieh<} i or ' 111(^9 (4f > it) ( b^f tothf ' trae^^iiiiiMjffiddii^ 



M^mrnxm- OSS 

^naiwkf|^<9it9iki9.ntiie':iM^ b^ wnsDequmditotp^iv 

4^bpte9kieb<^s9 to .«pp]^ f^B bis tQMts> asi.ftfter 
pMim^n (JEhjiVifrfK>mia»l-«dnMi.^t ib^ retnnntfe 

ipvdi^ «K9 iM^ardrKs jU ksiflu^lfiienojr, And 0Slm^a9gih 

the decision) whether the return be suffiddnliOrriB- 
ipultoieipd^ iS&e d««ft$iQi^be tb«^i(h9d:^u«ti is ^v^iA^nt, 
^thingi iw»wn6.c|^t(b^ im^ md&«s ttb^ defondimt 
4dboo9f^>tO{|sip|)lf for bia'«(»sit9> as-Mter nnentiooaedpif, 
Sk0w^fri,lbefd«0idoift^b^ .thatitberiietuTAis ins«(9i(9ieiil, 
iA<U$(>'qjUMiAQdi «nd the ^proaecuttcir tbiQa ehtoinsi.a 
fmiem^Um jmnndamns, whkliu pofiatlyel}' eommiuide 
4kfi idefencUat 'to do the yeqiured act^ oBaitting tbe 
fl^t^rniatiye.As<to.Bbi»fing eause to the oo&triury ; this 
4CA«i» Bfrast be ob^ed, and the defendant can make 
.potfilthfar retqm^tO'it than that he has obeyed it; if 
^4iboliild ooUke any other return he will be liable to 
bK^woQ^eded against for contempt of €ourt> as if he 
tnoMef PQ^iwtuni at all. 

•, .•!£ Ae- objection to the return to the mandamus 
be iM^^it ia felae, the method of proceeding is dif- 
ifevtni? firom' that where the objection is that the 
rfftaTBiiia /insaffiejieiitj £ot a false return there aDe 
4mi^-fm$iw of tpi^oceeduigi either of which may be 
ii^Qft»ii fiz. eith^ to bring an action on the xam 
'li^an^litheAdAleiidanlifov a* false return^ or to. tea- 
jirfgraf ost^lead^-rtp the return itself (stat. 9. Ann. 
'^eXOii^^ift Md MWi)LiV< ev.2U 8* 3). If aAActiim 
iMtbjNtHi^ ar w^omnat' bfe issued^ and the/ lusual 
proceedings to judgment taken, as in, ^ordufiaaf 
im^moiimt df ^ (Xjumie adopted be :to |>Iead. U or 

Sims .tbofiiie^ijrni d^foeopyi. writ, and. se^umtatie 
zi«Swfbi\sffm^imiiik)9^ $tolem0ntt.ctf the !47iie 
.lMls5Clf dii#)oi9^bfiaii4 imtisi 4#«it#d todmwii^ 
^^switio#ki^)r^LAra^i)9^,l](»'bi4b^iiaoini,thQiri^ 



laem iaihterefore jcnned m iheswoie iziwiiiei:aia,m 
an action, and the. prosecutor give* noti^ of tjial, 
and a reoord is amt down, and the partiea proceed 
to trial in the same manner as in an ordinaxj 
action* Whether the course adopted be ta bring an 
action on the case, or to trftrerae^ or plead to the 
return, the plaintiff or prosecutor is entitled to 
damages for the false return; wheth^ those d^> 
nuiges shall be nominal or nol;, will depend on 
whether or not the plaintiff or prosecutor has sus-^ 
tained any substantial damage in consequence of the 
false return. In a case of Bowles y. Neale,. tried at 
the summer assizes for the county o£ Gloucester^ in 
1835, the jury gave the plaintiff 25/. damages. In 
that case the defendant, who was the Tictf of a parish, 
had remored the plaintiff, who was parish derk 
and sexton, from those o£Bk;es, alleging, habitoal aa 
well as qpecific acts of drunkenness- aa the cause; 
the plaintiff obtained a mandamus to re^ora him 
to ms offices; and the defendant made a retiimi 
to the writ, that the prosecutor was; an halntual 
drunkard, and had been in a statci of intoxica- 
tion while en^i^ged in his duty during the. per- 
formance of divine sendee. The prosecutor wen 
brought an action against the defendant for a false 
r^aim, in which he recovered the davu^gfs just 
uMutioned. Here the plaintiff dearly sustauied 
ai^stantial damage not only from the.stain cast on 
his character^ but from the loss of the profits of bis 
offices, from which the return had uie. effect of 
keeping him out for some time; and subsequently 
the Court ordered the defendant to pay the coats cST 
the motions for and of the mandamus and.pereDa|>-> 
tory mandamus afterwards obtained^ and of the. 
iBwon for those costs. It is not, however,. in all 
cases that any substantial damage is sustained;, and 
where there is not, the damages are usually nominaL 
Whiore the pkuntiff obtains judgment in the action 
he is entitled to his coats^ as ia any: other action ; 
andwhere the proceediog. is by traarecsing or plead* 



h^ td ttie return, a&d the prosecutor obtajns judg^ 
tteut, he is on the same footing ¥dth the plaintifip in; 
an action, and recorers his damages ana costs in- 
tike same manner. The effect, therefore, of brings 
ing^ an action, or traversbig or pleading to the 
return, is the same. It should be mentioned, that if 
the defendant succeed he is entitled to judg^ut for 
his costs of the action, or traverse, &c. 

When judgment for the plaintiff has been en- 
tered up, establishing the return as fklse (either in 
the action or other proceeding), the prosecutor 
moves for a peremptor^r mandamus, which is a 
motion absolute in the first instance, on production 
of the postea> and of a short affidavit, stating the 
issuing of the mandamus, the return, the action, or 
trarverse, &e. and the judgment; and which affida- 
vit can be made by the agent. The e^ct of the. 
peremptory mandamus has been already mentioned 
(p. 285). 

If the party to whom a writ of mandamus has 
been directed, do not in due time make a return to it^ 
the remedy is, upon an affidiavit of the due delivery 
of die writ to mmiv to move for an attachment ; it 
tiiere be any reason wlr^ the party cannot make 
his- return in time, he should, upon an affidavit of 
fteto showing why he cannot, move the Court for 
ftrirthertime to return the writ. The affidavit must- 
be entitled as i^own post, p. 289'. 

l!%e statute 1 WilL IV. chap. 21, see. 4, recites, 
tbat writs of mandamus are sometimes issued to 
offiteers and other persons, commanding them to 
acfanit to offices, or do or perform other matters, in 
respect whereof the- persons to whom such writs 
aope directed claim no right or interest, or whose 
ftmctions are merely ministerial in relation to such 
offices or other matters, and it may be proper that 
saxh officers and persons should, in certain cases^ 
be protected against the payment of damages or 
oostB to which they may otherwise become Hable; 
ittthen enacts, that it shall be lawAd for the Court 
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to mike rules and orders, calfing not onfy^ npcn. die 
person to wliom the mandamus may be reqoired to 
issue, but also every other person claimu^ taaj 
r^t or interest in or to the matter of sudi ^wril^ 
to show cause against the issuing of such writ» and 
payment of the costs of the application ; and upon 
the appearance of such other person, in compliance 
with such roles, or in default of appearance aft^ 
service thereof, to exercise the powers and autho- 
rities given by the act for giving relief against ad- 
verse claims made upon persons having no interest 
in the subject of such claims. The act here re- 
ferred to is the 1 & 2 Will. lY. c. 58, commonly 
called the Interpleader Act. There are some other 
provisions in the 1 Will. IV. c. 21, sec. 4, as to car- 
rying on the subsequent proceedings in the cases 
provided for; but it is sufficient here to have 
pointed out the existence of such a power in the 
Court; and where a case in which the exercise of 
the power is sought for arises, reference must be 
had to the act itself. 

Before the passing of the act of 1 Will. lY. c. 21, 
the party who was successful, either in an action 
for a false return to a mandamus, or on a traverse 
of or a plea to a return, was entitled to recover his 
costs of that proceeding ; but neither party had any 
means of recovering from his opponent the costs 
of the motion for the mandamus, of the writ itself, or 
of the motion for or the peremptory writ of manda- 
mus. But by section 6 of the last-mentioned sta- 
tute it is enacted, that in all cases of application for 
any writ or mandamus whatsoever, the costs of such 
application, whether the writ shall be granted or re- 
fused, and also the costs of the writ, if the same shall 
be issued and obeyed, shall be in the discretion of 
the Court ; and the Court is thereby authorized to 
order and direct by whom and to whom the same 
shall be paid. 

Where the rule nisi for a mandamus was dis- 
diarged on showing cause against it, the Court al- 
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«ute optn ,it u ^(^, 

]&«!», npul the yaiiaity of th(;;fel)ip. to ,tfee wnt,|j 
ratliei-'m law'pr ffl?t, ia,difj>9^ed of; .in acCiHifil'ths,, 
pioiiieicBi^s iii (he ca^^re at ah eiid'-(<)), ^ben mey^ 
ti'i'tH'^ enii, either by, th^, writ Ijeing obf^ed. and a. 
reifi?n't6.\tb8t effect" made ; or if a return, escusipg^ 
di^Sl^diehce, hare been made, by that return beu;g', 
estiBlisKed anJ allowed, or if quashed, by a perenm- ' 
t^mr iMaaBinus, being issued, obeyed and returned, | 
t Aft Cjiidrt 'will then entertain the question of costs. , 
lf'the'''8ficces3ful party determine to apply for costs ; 

e, aSiaavits must be made, showing 
js . have taken place, and that they . 
conclusion, and the manner of fliat , 

f, should also state any other circiim-, ^ 
lay exist;, which are likely to weid^ ^ 
the Court, in its conaideration of tue.^ 
ifj'!jl*hese affidavits must be entitled,, 

_- _, — ^_ — s^Sencli. . ■ , ,, 

''"'" 'i'," ''■■','. '.'':■' ■'. ■ 'X'b. [(ferfe/«irf<m^] ; 

jITDbb ' tb^sb, , vffi^yits counsel is ustructed to [ 

J)'iiii Rtx i. kn-i't, iBark, t[ Ad. lOSS. Thoogh the . 
. df die appllcatioQ were obt given in tbat case, the Court 
htf'iMadttited'tlUit u It rule; for since Iben tbe Court bat 
repeatedly giTcn tbe wits of the (pplication itMdr.at well at ' 
th«,of«ts.frbidi,VMfl tbe^ubieot of the appUratioB. lamiBrit 
awan of onf.caudf tbe. kind reported I but it wu daiieia tlte;, 
cue of Af T. AtdA, dedded In Hilarj Tenn, 1836. 
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moTe for a rale to show cause why the other party 
should not pay the costs, and also the costs of that 
application ; hut hefore taking these proceedings, it 
is important to ohsenre that the party intended to 
he called upon hy the rule should he requested to 
pay the costs, and this request had hetter he a 
written one, and should contain an o£fer, suhmittmg 
to have the hill of costs taxed hy the proper officer 
of the Court; and the motion should not he made 
until'^the party has refused or declined, or omitted 
for an unreasonahle time to comply with that re- 
quest. The Court always expects this previous 
request to he made ; for if it he omitted, perhaps 
the expense of the motion may he unnecessarily in- 
curred, as the party, on the request heing inade, 
might have comphed with it; and in such a case, 
that is, where no request has heen made, the Court, 
if it did not re^se the application altogether, cer- 
tainly would not give the costs of it. It must not, 
however, he understood that the Court will give 
the costs in all cases to the successM party; it 
will look at all the circumstances of the case; 
among others, the difficulty of the questions which 
were raised (1 Ad. ^ EUis^ 299, note c,) and the 
conduct of the parties, {Rex v. Rotmd, 4 Ad. ^EUUy 
143), and will exercise an equitahle discretion in the 
matter. The rule nisi for costs is served upon the 
party, and is moved to he made ahsolute in the usual 
manner ; if it is made ahsolute, the costs given by it 
are taxed in the usual way hy the Master of the 
Crown Office, and must be personally demanded; 
at the same time serving a copy of the rule and allo- 
catur, and showing the original ; and if they are not 
paid, then, upon an affidavit of the service, demand, 
and refusal, an attachment or execution must be 
obtained, and executed in the usual way. 

END OF THE CROWN OFFICE PBACTICS. 
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THE PRACTICE 



AS TO ISSUING 



A COUNTRY FIAT IN BANKRUPTCY, 



Obseirations showing why delay is to be avoided in striking a 
Docket — ^What Solicitor to be satisfied of before Proceeding 
— As to Petitioning Creditor's Debt — As to Trading — As to 
Act of Bankruptcy — Docket Papers — Affidavit of Debt by 
Petitioning Creditor — ^Petition for Fiat— Bankrupt's De- 
scription — Before, whom Affidavit should be sworn — Com- 
missioners — As to Place where Fiat to be worked — Striking 
Docket— Effect of it — How long it excludes others — How 
long Docket in force — ^Within what Time Fiat to be opened. 

The space which could be devoted to the subject of 
bankruptcy in a work like the present is necessarily 
so limited, that, were the whole subject attempted^ 
what could be said would probably be of little or no 
practical use; what follows is therefore confined to 
such observations and directions as will enable the 
practitioner to do what is necessary in order to 
issue the fiat &c. To enable him to work it pro- 
perly, he ought, if his own experience be not suffi- 
cient, to be in possession of some work on the sub- 
ject of bankruptcy ; and if he be not in possession of 
such a work, he may obtain one through his agent, 
or otherwise. The works on this subject at present 
in use are the Digest of the Bankrupt Law, with 
Precedents, by Lord Henley; Archbold's Bankrupt 
Law, edited by Flather; and Messrs. Montagu and 
Ayrton's work on the subject. 

o 2 
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It very frequently happens that, where the failure 
of a person in trade has become public, and he is 
known or supposed to have committed an act of 
bankruptcy, two or more of his creditors apply on 
the same day to their solicitors, and each are ad- 
vised to make the debtor a bankrupt, docket papers 
go up to the agents of each of the solicitors by the 
same post, the different agents receive the papers 
at from nine to half-past nine o'clock in the morn- 
ing, and are at the Bankrupt Office by ten o'clock 
when it opens (a) ; where this is the case, the dif- 
ferent agents who are there with docket papers, and 
are ready to bespeak a fiat, draw lots, and so decide 
who is to have it; but it frequently enough happens 
that some other solicitor has sent the day before, 
and struck a docket, and so all of them are dis- 
appointed. I mention these circumstances to show, 
what perhaps is sufficiently obvious, that where a 
(locket is to be struck and a iiRt issued, the solicitor 
has not much time to consider what he is to do, but 
h obliged to. prepare his docket papers on the spur of 
the moment; and as it will often depend on the cor- 
rectness of these papers whether he obtains the fiat 
or not, and there are some circumstances to be at- 
tended to which are strictly matters of practice, and 
which are not pointed out in other works, I have 
thought it would be useful to say something on the 
subject of bankruptcy, so far as regards the prelimin- 
aries to issuing the fiat. 

Before proceeding to issue a fiat, the solicitor 
should satisfy himself of the existence of the three 
requisites to ground a valid fiat; viz. the petitioning 
creditor's debt, the trading, and that an act of bank- 
ruptcy has been committed. 

The amount of debt due from the intended bank- 
rupt to one of his creditors, or to more than one, so 
as to constitute him or them a good petitioning cre- 
ditor, is regulated by the statute 5 & 6 Vict.c. 122, 

(a) In the Long Vacation the office opens at eleyen o'clock. 



COUNTRY FIAT IN BANKRUPTCY. 293 

8. 9« A single creditor is a good petitioning cre- 
ditor, if the debt due to him amount to ^50 or up- 
wards; or if a debt to that amount be due to persons 
in partnership, those persons will be good petition- 
ing creditors; but if the debt of any single creditor, 
or of a partnership, do not amount to £50, two or 
more creditors or partnerships may join together in 
petitioning for the fiat; but in that case, if two join, 
their debts must, together, amount to £70 or up- 
wards, and if three or more join their debts must, 
together, amount to £100 or upwards. Every per- 
son who has given credit to any trader upon valuable 
consideration for any sum payable at a certain time, 
which time shall not have arrived when such trader 
committed an act of bankruptcy, may so petition, or 
join in petitioning, for the fiat, whether he shall have 
any security in writing, or otherwise, for such sum 
or not ; and, by section three of the same act, the 
Lord Chancellor, if he shall think fit, can dispense 
with the bond formerly required to be executed by 
the petitioning creditor previously to issuing the fiat, 
and in practice it is now never used or called for. 

The second section of the Act 6th Geo. 4, 
c. 16, contains a description of the persons who 
. are to be deemed traders, liable to become bankrupt; 
it enacts, that all bankers, brokers, and persons 
using the trade or profession of a scrivener, receiving 
other men's monies or estates into their trust or cus- 
tody, and persons insuring ships or their freight, or 
other matters, against perils of the sea, warehouse- 
men, wharfingers, packers, builders, carpenters, ship- 
wrights, victuallers, keepers of inns, taverns, hotels, 
or coffee-houses, dyers, printers, bleachers, fullers, 
calenderers, cattle or sheep salesmen, and all per- 
sons using the trade of merchandise, by way of 
bargaining, exchange, bartering, commission, con- 
signment, or otherwise, in gross or by retail; and 
all persons who, either for themselves, or as agents, 
or factors for others, seek their living by buying and 
selling, or by buying and letting for hire, or by the 
workmanship of goods or commodities, shall be 

o 3 
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4eetned traders, liable to become bankrupt; pro- 
vided that no farmer, grazier, common labourer, or 
workman for hire, receiver-general of the taxes, or 
member of or subscriber to any incorporated, com- 
mercial, or trading companies, established by charter 
or act of parliament, shall be deemed as weh a 
trader liable, by virtue of this act, to become 
bankrupt. 

The new statute (5 & 6 Vict. c. 122, s. 10) has 
made some addition to the description of persons to 
be brought within the operation of the bankrupt law, 
it being thereby enacted, that, " all livery-stable keep- 
ers, coach-proprietors, carriers, ship-owners, auc- 
tioners, apothecaries, market-gardeners, cow-keepers, 
brick-makers, alum-makers, lime-burners, and mil- 
lers, shall be deemed traders, and subject and liable 
as traders to this and the other statutes relating to 
bankrupts." 

With the exception of two or three, which are 
contained in other sections of the act, (6 Greo. 4, 
c. 16), the acts of bankruptcy which may be com- 
mitted are specified in the third section of that act, 
by which it is enacted, that if any such trader shall 
depart this realm, or, being out of this realm, shall 
remain abroad, or depart from his dweUing-house, or 
otherwise absent himself, or begin to keep his house, 
or suffer himself to be arrested for any debt not due, 
or yield himself to prison, or suffer himself to be out- 
lawed, or procure himself to be arrested, or his goods, 
money, or chattels to be attached, sequestrated, or 
taken in execution, or make, or cause to be made, 
either within this realm or elsewhere, any fraudulent 
grant or conveyance of any of his lands, tenements, 
goods or chattels, or make, or cause to be made, any 
fraudulent surrender of any of his copyhold lands 
or tenements, or make, or cause to be made, any 
fraudulent gift or delivery or transfer of any of his 
goods or chattels, every such trader doings sufier- 
ing, procuring, executing, permitting, making, or 
causing to be made, any of the acts, deeds, or mat^ 
ters aforesaid, with intent to defeat or delay his 
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creditors, shall be deemed to have thereby committed 
an act of bankruptcy. By section 4 of the same act, 
it is enacted, that any conveyance or assignment by 
deed of all a trader's estate and effects to a trastee or 
trustees for the benefit of all his creditors, shall not be 
deemed an act of bankruptcy, unless a fiat issue 
within six calendar months from the execution of 
the deed by the trader ; but there is a proviso in 
the section, requiring the deed to be executed by 
all the trustees, within fifteen days after the execu- 
tion of it by the trader, and the execution by the 
trader and by all the trustees to be attested by an at- 
torney or solicitor, and a notice, which must specify 
the date and execution of the deed, and the name 
and place of abode of every such trustee, and of 
such attorney or solicitor, must be inserted in the 
London Gazette, and in two newspapers; if the 
trader live in London, or within forty miles, they 
must be two London daily newspapers; but if the 
trader reside beyond forty miles from London, they 
must be one London daily newspaper and one provin- 
cial newspaper published near the trader's residence. 
If this proviso be not complied with strictly, the con- 
veyance or assignment will continue to be an act of 
bankruptcy after the six months have expired. By 
section 5 it is enacted, that if any such trader, having 
been arrested or committed to prison for debt, or on 
any attachment for non-payment of money, shall, 
upon such or any other arrest or commitment for 
debty or non-payment of money, or upon any deten- 
tion for debt, lie in prison for twenty-one days; or 
having been arrested or committed to prison for any 
other cause, shall lie in prison for twenty-one days 
after any detainer for debt lodged against him, and 
not discharged, every such trader shall be thereby 
deemed to have committed an act of bankruptcy; or 
if any such trader, having been arrested, committed, 
or detained for debt, shall escape out of prison or 
custody, every such trader shall be deemed to have 
thereby committed an act of bankruptcy from the 
time of such arrest, committal, or detention. By 
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section 22 of the 5 & 6 Vict. c. 122, it is enacted, 
that if any such trader shall file in the office of the 
Lord Chancellor's Secretary of Bankrupts a declara- 
tion in writing, signed by such trader, and attested by 
an attorney or solicitor (a), that he is unable to meet 
his engagements, every such trader shall be deemed 
thereby to have committed an act of bankruptcy at 
the time of filing such declaration, provided a fiat in 
bankruptcy shall issue against such trader within 
two months from the filing of such declaration; and 
a copy of such declaration, purporting to be certified 
by the said secretary of bankrupts or his clerk as a 
true copy, shall be received as evidence of such de- 
claration having been filed. Section 7 of 6 Greo. 4, 
c. 16, makes the giving by a trader of money, or any 
satisfaction or security for his debt to a creditor who 
has struck a docket against him, so that he may re- 
ceive more in the pound than the other creditors, an 
act of bankruptcy ; the section also contains provi- 
sions as to proceeding on that act of bankruptcy, and 
as to compelling the creditor to refund. Section 9 
provides, that if any trader, having privilege of par- 
liament, shall commit any of the before-mentioned 
acts of bankruptcy, a fiat may issue, and be proceeded 
in as in the case of other bankrupts, only he is not 
subject to be arrested or imprisoned during the time 
of his privilege, except in cases made felony by the 
act. Sections 10 and 11 of the act apply only to 
traders having privilege of parliament, and they point 
out certain proceedings which may be taken by the 
creditor to recover his debt, or to drive the trader to 
commit an act of bankruptcy; but as to these, it is 
sufficient to refer the reader to those two sections of 
the act, only pointing out that section 10 is qualified 
by the stat. 2 Will. 4, c. 39, s. 9, and schedule 6. 
See also stat. 1 & 2 Vict. c. 110, s. 8; and 5 & 6 
Vict. c. 122, s. 11, and the following sections. 
Having now given the enactments respecting the 

(a) See form of the Declaration in Appendiz, sec. 41. 
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petitioning creditor's debt, the trading, and the act 
of bankruptcy, we shall proceed to point out what 
is necessary to be attended to and done, when it has 
been determined to strike a docket, or issue a fiat. 
The petitioning creditor must make an affidavit of 
his debt; if the petitioning creditors be a partner- 
ship, it is sufficient that the affidavit be made by one 
of the partners, but if more than one creditor, not 
being partners, join in petitioning, each must swear 
to the affidavit (a) ; besides the affidavit, a petition 
for the fiat must be prepared and signed by the 
petitioning creditor in the presence of, and it must 
be attested by his solicitor (b). In giving the bank- 
rupt's description in these documents, it is important 
to give it correctly, and in such a manner that he will 
be immediately known and recognised by it: his 
place or places of business, and his trade or trades, 
or business or businesses, should be correctly men- 
tioned, adding the words '^ dealer and chapman;" 
for fiats are frequently annulled on the ground of im- 
proper or insufficient description. Neither the pe- 
tition, nor affidavit, require to be stamped. 

If the petitioning creditor's solicitor be a master 
extra, the affidavit of debt may be sworn before him, 
but it is better to have it sworn before some other 
master extra, for this reason, that if, when the agent 
applies to strike the docket, there be any one else 
with other docket papers applying to strike a docket 
against the same person, and the affidavit produced 
by the other party be not sworn before the solicitor 
for the petitioning creditor in his case, he will have 
the preference, and will not be put to draw lots: so 
that in that case the circumstance of the affidavit 
being sworn before the petitioning creditor's solicitor 
deprives him of the chance of the fiat. 

By the 46th section of 5 & 6 Vict. c. 122, District 
Courts of Bankruptcy have been established at the 
following places; viz. Leeds, Liverpool, Manchester, 

(a) Sae form of Affidavit in Appendix, sec. 42. 
(6) See form of Petition in Appendix, sec. 43. 
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Bristol, and Exeter; and the jurisdiction of the Lon- 
don Court of Rankraptcy has been extended to one 
hundred miles round the metropolis, so that it in- 
cludes the counties of Kent, Surrey, Sussex, Essex, 
Suffolk, Norfolk, Bedford, Northamptonshire, Ox- 
fordshire, Berkshire, Huntingdonshire, Cambridge- 
shire, Hampshire, the Isle of Wight, and South- 
ampton; and commissioners, with a regular staff of 
officers, similar to that of the London Court of 
Bankruptcy, have been appointed for Leeds, LiTer- 
pool, Manchester, Bristol, and Exeter, and the courts 
are auxiliary to each other for the proof of debts and 
for the examination of witnesses on oath, or for 
either of such purposes, vide 85th section of 5 & 
6 Vict. c. 122. 

The fiats are now always directed to the Court of 
the district in which the bankrupt resides, unless 
the Court of Review, upon petition supported by 
affidavit, orders otherwise, for the sake of conve- 
nience and in order to save expense. If such an 
order be desirable, the petition and affidavit (a) should 
state the facts, which show that it will be more con- 
venient and beneficial that the fiat should be worked 
at the place proposed than at the place where in the 
ordinary course it would be worked, and a strong 
case must be made out, or the Court will not grant 
the prayer of the petition. The petition should be 
signed by the petitioning creditor and attested by 
his solicitor, and should, if possible, accompany the 
docket papers to London, especially if it be appre- 
hended that any other creditor is about to strike a 
docket. This application to take the fiat out of the 
regular course should not be made without sufficient 
grounds; for though it be successfully made, if the 
matter should afterwards be taken up by any other 
creditor, who can show that it is not for the benefit 
of the general body of the creditors that it should 
be executed at the place proposed, the petitioning 

(a) See forms in Appendix, sec. 44. 
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creditor might possibly get into some difficulty or 
expense. Having now pointed out how the docket 
papers are to be prepared, we shall mention the dis- 
tinction between striking a docket merely, and issu- 
ing a fiat. 

A docket is struck by the agent lodging the 
docket papers at the Bankrupt Office, on which he 
pays 11, 1 3s. 6d, If this only is done, it gives the 
party striking the docket the preference for the 
four following days in obtaining a fiat, and during 
that time no other creditor can strike a docket 
against the intended bankrupt, nor obtain a fiat 
against him; but if those four days are allowed to 
0lapse, any other creditor may, on the fifth day, 
strike a fresh docket against the bankrupt; the 
four days are reckoned thus: — If the docket be 
struck on Monday, Friday is the last day for se- 
curing the fiat; if on Wednesday, Monday is the 
last day; for where Sunday is the last day of the 
four it is not counted, but where Sunday is not the 
last day it is counted; therefore if the docket be 
struck on Thursday, Monday is the last day in that 
case also. Though a docket only is struck in some 
cases, the fiat may, if wanted, be bespoken at the 
same time; but where the act of bankruptcy sup- 
posed to be committed is not very clear, or, for 
other reasons, it is sometimes advisable to strike a 
docket only, for if an act of bankruptcy is com- 
mitted before the fiat is issued, it is sufficient to 
sustain the fiat, though it were not committed until 
after the docket was struck. It must however be 
observed, that if two agents apply at the same time 
at the Bankrupt Office to strike dockets, against the 
same party, and the one be prepared to bespeak the 
fiat and the other be not, the one who is prepared 
to bespeak the fiat will have the preference, and will 
not be put to draw lots; therefore in sending docket 
papers to an agent he should be instructed whether 
to bespeak the fiat, or to strike a docket only; and 
if the latter, he should also be instructed whether he 
is to bespeak the fiat if he be met by some other ap- 
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plicant, or to let him have the fiat if he be prepared 
to bespeak it. 

Where the agent has struck a docket merely, care 
should be taken to instruct him within the four days 
whether to bespeak the fiat or not, otherwise he is 
quite in the dark as to what he is to do. If no other 
creditor step in in the meantime, a fiat may be be- 
spoken at any time within a calendar month after 
the docket is struck, but not afterwards; if that time 
expire, fresh docket papers must be sent, and a fresh 
docket must be struck in order to obtain a fiat; bat 
this cannot be done by the same petitioning creditor. 
When the fiat arrives at the district court, the soli- 
citor must attend there, or, if at a distance, instruct 
a correspondent to get same balloted to a commis- 
sioner, and at the same time get the fiat registered; 
and he must proceed to open it within three days 
from its transmission from London, or make an ap- 
plication to the Court for an extension of time for 
opening it. 
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COUNTRY ATTORNIES WITH RESPECT TO 

THE ACKNOWLEDGMENT OF DEEDS 

BY MARRIED WOMEN. 



In what Cases Deed executed by a married Woman must be 
acknowledged — Before whom — Enactment as to perpetual 
Commissioners — In what Places they may act — Special 
Commissioners— Examination of married Woman — Memo- 
randum of Acknowledgment — Certificate of Acknowledg- 
ment, &c. — -Affidavit thereof, and as to filing Certificate and 
Affidavit — Power of Court of Common Pleas to make Rules 
to regulate Mode of Examination, &c. — Rules made in per- 
suanoe thereof — ^Practical Directions — Memorandum on 
Deed — Certificate of Commissioners — Examination of the 
married Woman — Modes of Examination, and of taking the 
Acknowledgment under various Circumstances — As to the 
Affidavit of Acknowledgment, &c. — Within what Time Cer- 
tificate and Affidavit must be filed — Special Commission to 
take Acknowledgment in England or Wales — ^The like where 
Acknowledgment to be taken out of the Kingdom — Fees 
payable to perpetual Commissioners — Other Fees payable 
tinder Rules of Court. 

It is not within the ohject of this work to enlarge 
on the cases in which a deed executed hy a married 
woman mnst he acknowledged under the provisions 
of the act for the aholition of fines and recoveries; 
hnt as one of the sections of the act sets them out 
comprehensively, it will not he improper to give 
the substance of that section here. The act is the 
3 & 4 Will. 4, c. 74; and by section 77 it is enacted, 
that, after the 31st day of December, 1833, it shall 
he lawful for every married woman in every case. 



A 
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except that of being tenant in tail, for which pro- 
vision is made by a former part of the act (a), by 
deed to dispose of lands of any tenure, and money 
subject to be invested in the purchase of lands, and 
also to dispose of, release, surrender, or extinguish 
any estate which she alone, or she and her husband, 
in her right, may have in any lands of any tenure, 
or in any such money as aforesaid; and also to re- 
lease or extinguish any power which may be vested 
in, or limited or reserved to her in regard to any 
lands of any tenure, or any such money as aforesaid, 
or in regard to any estate in any lands of any tenure, 
or in any such money as aforesaid, as fully and 
effectually as she could do if she were a feme sole; 
save and except that no such disposition, release, 
surrender, or extinguishment shall be valid and ef- 
fectual unless the husband concur in the deed bv 
which the same shall be eifected, nor unless the deed 
be acknowledged by her as by the act afterwards 
directed : and it is provided that the act shall not 
extend to lands held by copy of court roll, of or to 
which a married woman, or she and her husband in 
her right, may be seised or entitled for an estate at 
law, in any case in which any of the objects to be 
effected by that clause of the act could, before the 
passing of the act, have been effected by her in con- 
currence with her husband, by surrender into the 
hands of the lord of the manor, of which the lands 
may be parcel. 

Where a deed must be acknowledged by a mar- 
ried woman under the act, it is required by sect. 79, 
that the deed shall, upon her executing the same, 
or afterwards, be produced and acknowledged by 
her as her act and deed, before a judge of one of 
the superior Courts at Westminster, or a Master in 
Cbanceryi or before two of the perpetual commis- 
sioners, or two special commissioners, to be re- 



(a) By sect. 40, a disposition of lands by a married woman, 
tenant in tail, must be by deed, with the concurrence of her 
huU>a&d { and the deed must be acknowledged nader the aet. 
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spectiyely appointed as afterwards provided by the 
act. 

The judges of the superior Courts at "Westminster, 
and the Masters in Chancery, are therefore (so to 
express it) commissioners ex officio; but the per- 
petual commissioners are, by virtue of sect. 81, 
appointed by the Lord Chief Justice of the Court 
of Common Pleas, and are appointed for every 
county, riding, division, soke, or place for v^rhich 
there is a clerk of the peace, and they are remov- 
able by and at the pleasure of the Lord Chief Jus- 
tice. Lists of the names of the perpetual commis- 
sioners for the time being, with the nahaes of their 
places of residence, and the counties, ridings, divi- 
sions, sokes, or places for which they are appointed 
to act, are from time to time to be made out and 
kept by the officer of the Court of Common Pleas, 
with whom the certificates of the acknowledgments 
are lodged; and he is from time to time to trans- 
mit to the clerk of the peace for each county, &c. 
or his deputy, a copy of the list of the county, &c. 
for which he is clerk of the peace, and any person 
applying for it is entitled to a signed copy of the 
list from the officer of the Court, or the clerk of 
the peace; for which, however, a fee of five shil- 
lings or more, according to the number of names, 
is payable. 

The authority of the judges of the superior 
Courts, and of the Masters in Chancery, is con- 
ferred upon them by the act, and is not confined 
within any particular district ; they may, therefore, 
receive acknowledgments wherever they may hap- 
pen to be ; but a perpetual commissioner is ap- 
pointed only for a particular county or district, and 
he has no authority to take any acknowledgment 
out of the bounds of that county or district. With 
reference to this subject, there is frequently a mis- 
apprehension of the meaning of the 82nd section of 
the act; which provides and enacts, that any person 
appointed commissioner for any particular county, 
lading, drmion, soke, or place, shall be competent 

p 2 
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to take the acknowledgment of any married woman 
wheresoever she may reside, and wheresoerer the 
lands or money in respect of which the acknow- 
ledgment is to be taken may be. Now the object 
and meaning of this section is not (as is often sup- 
posed) that the commissioner is to have power to 
act in any other coimty, &c. than that for which he 
is appointed; but to empower him to act in that 
county, &c. though the residence of the mar- 
ried woman, and though the lands or money in 
respect of which she is acknowledging the deed, be 
in a different county, &c. The section seems to 
have been introduced with a view to meet any 
doubt which might have arisen, whether the commis- 
sioner would have had power to act if the residence 
of the married woman, or the lands in respect of 
which the acknowledgment was taken, were not in 
the county, &c. for which he was appointed. 

I believe the perpetual commissioners. are all in 
practice appointed from the legal profession ; but 
there is no restriction in this respect in the act; 
the Lord Chief Justice being empowered to appoint 
''such proper persons as he shall think fit;*' and 
therefore such circumstances of inconvenience 
might possibly exist, as would induce the Lord 
Chief Justice to appoint a person not of the legal 
profession a commissioner. 

Where, by reason of residence out of England, or 
ill health, or any other sufficient cause, a married 
woman is prevented from making the acknowledg- 
ment before a Judge, or Master in Chancery, or any 
of the perpetual commissioners, sect. 83 empowers 
the Court of Common Pleas at Westminster, or 
any Judge of that Court, to issue a commission, 
specially appointing any persons therein named to 
* be commissioners to take the acknowledgment; 
the commission is to be made returnable within 
such time to be expressed in it, as the Court or 
Judge shall think fit. 

By sect. 80, it is enacted, that the judge, master, 
or commissioners, before he or they shall receive 
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the acknowledgment, shall examine the married 
woman apart from her husband, touching her 
knowledge of the deed, and shall ascertain whether 
she freely and voluntarily consents to the deed; 
and unless she freely and voluntarily consent to the 
deed, shall not permit her to acknowledge it; and in 
that case the deed shall, so far as relates to the 
execution thereof by the married woman, be void. 

By sect. 84, it is enacted, that when the deed is 
acknowledged, the judge, master, or commissioners 
taking the acknowledgment shall sign a memorandum 
(the form of which is given by the act), to be indorsed 
on or written at the foot, or in the margin of the 
deed; and shall also sign a certificate (the form of 
which is also given by the act), of the taking of the 
acknowledgment, written or engrossed on a separate 
piece of parchment. 

By sect. 85, it is enacted, that this certificate, to- 
gether with an affidavit by some person, verifying the 
same, and the signature thereof, shall be lodged with 
the officer of the Court of Common Pleas, appointed 
for the purpose, who is to see that the certificate is 
duly signed and duly verified by affidavit, and is cor- 
rect in other respects; and if it is, he is to cause the 
certificate and affidavit to be filed of record in tlie 
Court of Common Pleas. By sect. 87, the officer is 
directed to keep an index of the certificates; and the 
index is to contain the names of the married women 
and their husbands, alphabetically arranged, and the 
dates of the certificates, and the deeds to which 
they relate, and such other particulars as shall be 
found convenient; and by section 88, he is at any 
time to deliver a copy, signed by him, of any such 
certificate, to any person applying for such copy, 
and every such copy shall be received as evidence of 
the acknowledgment of the deed to which it shall 
refer. 

By section 89, the Court of Common Pleas is 
directed, from time to time, to make such orders as it 
shall think fit, touching the mode ot examination 
to be pursued by the commissioners appointed un- 



306 ACKNOWLESGIdENTS QF DEEDS 

der the act, and touching the particular matters to 
be mentioned in the memorandums and certificates 
(mentioned in sect. 84), and the affidavits verifying 
the certificates, and the time within which any of 
the proceedings shall take place, and touching the 
amount of the fees or charges to be paid for the 
copies of the lists to be delivered by the clerks of 
the peace, or their deputies, or by the officer of the 
Court, as before mentioned, and also of the fees or 
charges to be paid for taking acknowledgments of 
deeds, and for examiniog married women, and for 
the proceedings, matters, and things required by 
the act to be had, done, and executed for com- 
pleting and giving effect to the acknowledgments 
and examinations. 

In pursuance of this section, the Court of Common 

Pleas, in Hilary Term, 1834, made certaan rules, 

which it will be proper to set out here. After 

/ ' revoking certain riiles made in the previous term, the 

rules of Hilary Term, 1834, proceed* as follows:— 

I. "It is hereby Ordered, that where any ac- 
knowledgment shall be made by any married woman 
of any deed under and by virtue of the said act, 
before commissioners appointed under the said act, 
one at least of the said commissioners shall be 
a person who is not in any manner interested in the 
transaction giving occasion for such acknowledg- 
ment, or concerned therein as attorney, solicitor, or 
agent, or as clerk to any attorney, solicitor, or agent 
so interested or concerned. 

II. *' And it is further Ordered, that before the 
commissioners shall receive such acknowledgment, 
they, or in case one of them shall be interested or 
concerned as aforesaid, then such one of them as 
shall not be so interested or concerned, do inquire 
of every married woman separately and apart from 
her husband, and from the attorney or solicitor 
concerned in the transaction, whether she intends 
to give up her interest in the estate to be passed 
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by such deed, without having any prorision made 
for her in lieu of, or in return for, or in consequence 
of her so giving up such interest; and where such 
married woman, in answer to such inquiry, shall de- 
clare that she intends to give up such her interest 
without any provision, and the said commissioners 
shall have no reason to douht the truth of such de- 
claration, and shall verily helieve the same to he 
true, then they shall proceed to receive the said 
acknowledgment; hut if it shall appear to them or to 
such one of them as aforesaid, that it is intended 
that provision is to be made for any such married 
woman, then the commissioners shall not take her 
acknowledgment until they are satisfied that such 
provision has been actually made by some deed or 
writing produced to them ; or if such provision shall 
Bot have been actually m^e before, then the com* 
missioners shall require fhe terms of such intended 
provision to be shortly reduced into writing, and 
shall verify the same by their signatures in the 
margin, at the foot, or at the back thereof. 

HI. '* And it is hereby further Ordered, that 
the affidavit verifying the certificate to be made 
pursuant to the said act, and which certificate shall 
be in the form contained in the said act, shall (ex- 
cept in such cases where the acknowledgment shall 
be taken elsewhere than in England, Wales, or 
Berwick-upon-Tweed), be made by some practising 
attorney or solicitor of one of the Courts at West- 
minster, or of one of the counties palatine of Lan- 
caster or Durham, and that in all cases it shall be 
deposed, in addition to the verification of the said 
certificate, that the deponent, (or if more than one 
person join in the affidavit,) that one or more of the 
deponents knew the person or persons making such 
acknowledgment, and that at the time of making 
such acknowledgment, the person or persons making 
the same was or were of full age and competent 
understanding; and that one at least of the com- 
missioners taking such acknowledgment, to the best 
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of his (deponent's) knowledge and belief, is not in 
any manner interested in the transaction giving oc- 
casion for the taking of such acknowledgment, or 
concerned therein, as attorney, solicitor, or agent, 
or as clerk to any attorney, solicitor, or agent so 
interested or concerned : and that the names and 
residences of the said commissioners, and also the 
place or places where such acknowledgment or ac- 
knowledgments shall be taken, shall be set forth in 
such affidavit : and that previously to such ac- 
knowledgment being taken, the deponent had in- 
quired of such married woman, (or, if more than 
one, of each of such married women,) whether she 
intended to give up her interest in the estate to be 
passed, and also the answer given thereto ; and 
where any such married woman, in answer to such 
inquiry, shall declare that she intends to give up 
her interest without any provision, the deponent 
shall state that he has no reason to doubt the truth 
of such declaration, and he verily believes the same 
to be true. And where any provision has been 
agreed (o be made, the deponent shall state that 
the same has been made by deed or writing, or if 
not actually made before, that the terms of the in- 
tended provision have been reduced into writing, 
which deed or writing he verily believes has been 
produced to the said (judge,) (master, or) commis- 
sioners. 

IV. '* And it is hereby further Ordered, that the 
affidavit shall state the parish or several parishes, 
or place or several places, and the county or coun- 
ties in which the several premises wherein any such 
married woman shall appear to be interested shall 
by the deed be described to be situate. 

V. " And it is hereby further Ordered, that the 
affidavit shall be in the form hereunto annexed, 
subject to such variations as the circumstances of 
the case shall render necessary, or such affidavit 
may be made where it is found convenient by one 
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of the said commissioners, with such variation in 
the form thereof as shall be necessary in that be- 
half. 

VI. " And it is hereby further Ordered, that the 
certificates and affidavits verifying the same shall, 
within one month from the making the acknowledg- 
ment, be delivered to the proper officer appointed 
under the said act; and that the officer shall not, 
after that time, receive the same without the direc- 
tion of the Court or a Judge." 

Then follow some rules as to the fees, which it 
will be more convenient to give afterwards. The 
foregoing rules are not numbered as promulgated 
by the Court; but I have prefixed numbers to them 
in order more conveniently to refer to them in what 
follows. 

The third of the foregoing rules having required 
that the affidavit of the acknowledgment should be 
made by a practising attorney or solicitor, and it 
being necessary that the deponent should state in 
the affidavit that he knew the party making the ac- 
knowledgment, and that she was of full age, it 
sometimes happened that the attorney or solicitor 
who was to make the affidavit was a stranger 
to the married woman, and could not conscientiously 
depose to the fact of her being of full age. To 
meet this difficulty, the following rule was made in 
Trinity Term, 1834: 

*' It is Ordered, that from and after the last 
day of this Term, where such parts of the affidavit, 
verify ing the certificate of acknowledgment, taken 
in pursuance of the late act of parliament, respect- 
ing fines and recoveries, as state ' the deponent's 
knowledge of the party making the acknowledg- 
ment, and her being of full age;' cannot be de- 
posed to by a commissioner, or by an attorney or 
solicitor, the same may be deposed to by some 
other person whom the person before whom the 

p3 
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affidavit shall be made, shall consider competent so 
to do/' 

With the exception of the rules as to the fees, 
which will be afterwards noticed, the foregoing are 
all the rules which are at present in force on this 
subject; and it will now be proper to give such prac- 
tical directions as may be necessary in the different 
circumstances which may occur. 

The deed having been executed by the husband (a) 
and wife, the memorandum of the acknowledgment 
to be signed by the commissioners (b) must be in- 
dorsed on or written at the foot, or in the margin 
of the deed, ready for the commissioners to sign, 
and the deed must be marked with some letter 
(usually a large A), or other mark, for the purpose 
of identification with the memorandum and the cer- 
tificate of the acknowledgment; this certificate (c) 
must then be prepared, ready for the commission- 
ers to sign — it must be written or engrossed on a 
separate piece of parchment; and in setting out the 
parties to the deed, their names only must be men- 
tioned, their residences and descriptions must be 
omitted. If there be any interlineation in it, or 
any thing written on an erasure, care must be taken 
when the commissioners sign the certificate, that 
they both write their initials opposite to such inter- 
lineations and erasures; if this be not attended to, 
the certificate will not pass when it is offered to be 
filed. 

An appointment having been made with two 
commissioners, the acknowledgment mu3t then be 
taken; but the party making the acknowledgment 
must first be examined by the commissioners as to 



(a) As to the case where the husband is a lanatic, idiot, or 
of unsound mind, or where he is from any other cause incapa- 
ble of executing a deed, see 3 & 4 WUl. 4, c. 74, s. 91 ; and 
see Ex parte Gill, 1 Bingham's New Cases, 168. 

(b) See forms of Memorandum, in Appendix, sect. 45* 
(c; See forms of Certificate, in Appendix, sect. 46. 



' t 
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her knowledge of the contents of the deed, and her 
free and voluntary consent to it, and whether she 
intends to give up her interest without having any 
provision made for her in lieu it; and their duty 
in this respect is sufficiently pointed out hy Rule II. 
If there is a provision the attorney should take care 
that the deed making it, if already executed, or if 
not, the terms of it in writing, properly signed by 
the parties to make the provision, so as to bind 
them, is produced to the commissioners at the time 
of the examination; and as the manner of the ex- 
amination and taking the acknowledgment (in order 
that the rules may be properly complied with), will 
vary according to circumstances, the cases in which 
different modes are to be adopted will be here 
stated, and the mode applicable to each case pointed 
out; and it will be necessary to bear in mind that 
the examination of the woman as to her knowledge 
of the contents of the deed, and her free and volun- 
tary consent to it, and as to the provision, is one 
thing, and her acknowledgment of it another; the 
cases are: 

1st. Where neither of the commissioners is in- 
terested (a) in the manner mentioned in Rule I. ; 
and it is intended that one of the commissioners shall 
make the affidavit. 

In this case both commissioners will be present 
when the married woman is examined as to her 
knowledge of the contents of the deed, and her free 
and voluntary consent; and during the examination, 
the solicitor concerned in the transaction (Rule II.) 
must not, and in no case must the husband be pre- 
sent ; the commissioners, after they have examined 
the woman, will take her acknowledgment, and 
sign the certificate, (the one who is to make the 



(a) In what follows the words <> interested " and " disinter, 
ested/' besides their ordinary meaning, must be understood 
also to mean that the party with reference to whom they are 
nsed is concerned or not concerned in the transaction, aa 
mentioned in Rule I. 
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affidavit taking care to see the other sign;} and in 
this case it is not necessaiy that any one else should 
he present when they do so. The commissioners will 
of course in all cases take care to sign the memoran- 
dum on the deed. 

2nd. Where neither of the commissioners is in- 
terested, and the attorney concerned in the trans- 
action is to make the affidavit. 

In this case before the woman goes hefore the 
commissioners^ the attorney must satisfy himself 
that she knows that the acknowledgment she is 
about to make is intended to pass her estate; he 
must then inquire of her, whether she intends to 
give up her estate without a provision in lieu of it ; 
if there is to be a provision he must see that it is by 
deed or writing, and that the deed or writing is pro- 
duced to the commissioners: this, it will be ob- 
served, is necessary to be done, in order that the 
attorney may be able to make the affidavit; this 
being done, the woman will go before the commis- 
sioners; both commissioners will first (in the ab- 
sence of the attorney) examine the woman as to 
her consent, &c. ; having done so, they must call in 
the attorney, and, in his presence, take her acknow- 
ledgment of the deed, and also sign the certificate in 
his presence (a). 

3rd. Where one of the commissioners is interest- 
ed, or is the attorney concerned in the transaction, 
and the affidavit is to be made by the commissioner 
not interested or concerned. 

In this case there must be two examinations of the 
woman, one by the uninterested commissioner alone, 
(in order to comply with Eule II.) and another 
by the other commissioner, or by both, in order to 



(a) If the attorney who is to make the affidavit (not being 
one of the commisBioners) be not the attoraey concerned in the 
transaction » the above course may be adopted, only in that 
case it is not required by Rule II. thkt he should be absent 
from the commissioners' examination. 
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comply with section SO of the act^ and that the cer- 
tificate they are to sign may he true; the acknow- 
ledgment must then be taken in the presence of both 
commissioners, who will sign the certificate, the un- 
interested commissioner taking care to see the other 
sign it. 

4th. Where one of the commissioners is interested, 
and the attorney concerned (not being one of the 
commissioners) is to make the afiidavit. 

In this case the woman must first be examined by 
the attorney who is to make the affidavit, in the 
manner and for the reason pointed out in the third 
mode; she must then be examined (in the absence 
of the attorney) in the presence of the commissioners; 
but the uninterested commissioner (Rule II.) must 
be the one who actually examines her (a) ; when 
this is done the attorney must be called in, and the 
woman must then acknowledge the deed to the com- 
missioners in his presence, and the commissioners 
must then in his presence sign the certificate (6). 

5th. Where one of the commissioners is interested, 



{a) Rale II. was probably framed without adverting to the 
circumstaDce, that it might happen that one of the commis- 
sioners might be interested in the transaction, and yet not be 
he attorney or solicitor concerned in it, which is probably the 
.-eason why the Rule does not provide for an examination by 
the uninterested commissioner in the absence of the one who 
is interested ; but as the Rule does not, in such a case, expressly 
require his absence, I have stated the mode as in the text ; it 
may, indeed, admit of a doubt, whether the true construction 
of the Rule, when it requires the examination to be by the 
uninterested commissioner, is not that it should be by him in 
the absence of the other, and in that case the examination must 
take place twice over ; first by the uninterested commissioner 
alone, and then by both together ; the first to comply with the 
Rule, and the second to comply with section 80 of the Act, 
and that the certificate they are to sign may be true ; however 
this may be, if the mode pointed out in the text be pursued, 
the necessary afiidavit can be made, and the documents will 
pass at the office where they are presented to be filed. 

{b) The observation made in the note (at page 312), is 
equally applicable here. 
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or is the attorney concerned in the transaction, and 
the affidavit is to he made by him (a). 

In this case the third mode just pointed out must 
be adopted, only the commissioner who is to make 
the affidavit must take care to see the other sign the 
certificate. These are all the variations that can 
happen in the mode of taking the acknowledgment 
by perpetual commissioners. 

If the acknowledgment is to be made before a 
Judge or Master in Chancery, the married woman 
must first be examined by the attorney who is to 
make the affidavit, as before pointed out; she will 
then go before the Judge or Master and be exa- 
mined, and will then acknowledge the deed, and the 
Judge or Master will then sign the certificate; the 
attorney who is to make the affidavit must take 
care to be present when the acknowledgment is 
made, and when the certificate is signed; for the 
affidavit he is to make must state that the acknow- 
ledgment and signature took place in his presence. 

When the certificate has been signed, an affidavit 
of the acknowledgment, &c. must be made (6); the 
person making this affidavit (unless the acknow- 
ledgment be taken out of the kingdom) must be a 
practising attorney or solicitor (Rule III.); if ne- 
cessary, that part of the affidavit which states the 
deponent's knowledge of the party who has made 
the acknowledgment, and her being of full age, 
may be deposed to by any other person competent 
to do so. (Rule of T. T. 1834, ante, p. 309.) The 
affidavit must be entitled, '* In the Common Fleas," 
it must be sworn before a Commissioner for taking 
affidavits in that Court, and it must be written on 
parchment; there must be no interlineation, erasure, 

» I ■■ ■^■i mi mm 9 ■!■■ fi ■■■■ ^i» ■ > -■■^■■■^ ■■■■ .III ■■■■■ m^^ ^ ■■ ■ ■! ■ ■- 

(a) Until lately an affidavit made by a commissioner who 
was concerned in the transaction would not be received by the 
officer, but it is now received in consequence of a decision of 
the Court. In the matter of Ann Scholjleld, 3 Bingham's 
New Cases, page ^93. 

(6) See forms of the Affidavit applicable, I believe, to all the 
cases that can occur, in Appendix, sect. 47. 
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or striking out iu the jurat; for if there be, it will 
not pass, even though the Commissioner have placed 
his initials opposite to it. If there be any interline- 
ation, erasure, or striking out in the body of the affi- 
davit, the Commissioner must place his initials 
opposite to it, and that will be sufficient in that case, 
though not in the case where it is in the jurat; these 
directions may appear trifling, but if they be not at- 
tended to, the documents will most assuredly be sent 
back for correction. When the affidavit is sworn, it 
must (together with the certificate which will have 
been annexed to it) be sent to the agent to be filed^ 
and they must be filed within a month from the mak- 
ing the acknowledgment (Rule VI.) ; this is a lunar 
month, viz. twenty-eight days. If the filing be de- 
layed beyond this time, an extra expense must be 
incurred in obtaining a Judge's order, but this is 
obtained as a matter of course if the month has not 
long expired; but if it has expired for a consider- 
able time, this order will not be. granted vrithout an 
affidavit, stating that the married woman is still 
alive, and explaining the delay. When the docu- 
ments have been filed, the agent wiil^ in about a 
month, obtain the official copy of the certificate, and 
send it. 

If, by reason of ill health, or any other good and 
sufficient cause a married woman (within the king- 
dom) is prevented from acknowledging a deed before 
perpetusd commissioners, &c., so that a special com- 
mission becomes necessary, an affidavit must be made 
stating the circumstances which render it necessary(a) ; 
it must be sent to the agent, who must be furnished 
with the names of the woman and her husband, her 
then residence, the object of the deed to be ac- 
knowledged, and the names and additions of the 
proposed commissioners; these particulars will in 
general appear by the affidavit, which will itself, in 



(a) See form of Affidavit (whipb, however, mu^t, of coarse, 
be varied according to circumstances), in AppeiwUx, sect. 48. 
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that case, furnish the agent with sufficient instruc- 
tions; the agent on receiving the affidavit, will oh- 
tain and send down the commission, and then the 
commissioners may proceed to take the acknow- 
ledgment in the usual way, only the form of the 
certificate will, in some respects, vary from that 
used in other cases (a) ; and the special commis- 
sioners who take the acknowledgment must make 
a return on the hack of the commission (b) ; the 
commission will then he annexed to the certificate, 
and the affidavit of the taking of the acknowledg- 
ment must then he made, which will not vary from 
that used in the cases which have heen already 
treated of. The commission, certificate, and affi- 
davit must then he sent to the London agent, who 
will file them, and send the copy certificate in the 
usual way. 

If the woman who is to make the acknowledg- 
ment he out of the kingdom, a special commission 
may he obtained as a matter of course, and without 
any affidavit; in that case it is merely necessary to 
send the agent a note of instructions for the com- 
mission (c), a copy of which he will leave with the 
proper officer, and obtain and send down the com- 
mission. In these cases it will generally happen that 
the commission is not to he executed by commis- 
sioners accustomed to the proceeding, and therefore 
it will be proper that the memorandum on the deed, 
the certificate, the affidavit, and the return on the 
commission, be prepared in England, and sent ready 
to the place where the commission is to be executed; 
in this case the commissioners selected had better be 
both uninterested, and it must be one of them who 
makes the affidavit; it will almost always be neces- 
sary to send the commissioners* instructions as to 
their mode of proceeding; and as a form for such 

(a) See form of the Certificate, in Appendix, sect. 49. 
{bS See form of Return, in Appendix, sect. 50. 
(e) See a form of this note, containing the necessary par- 
ticnlars, in Appendix, sect. 51. 
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iujitructions is given in the Appendix (a), it 'will be 
unnecessary to detail the substance of them here; 
if the forms applicable to this subject given in the 
Appendix are attended to in preparing the docu- 
ments, there will be no danger of their being im- 
perfect. 

It will now be proper to show what fees are pay- 
able for the matters rendered necessary by the act; 
and first, those payable to the perpetual commis- 
sioners: the amount of these was settled by the 
Rule of Hilary Term, 1834, and they are as fol- 
lows: — 

£. s. d. 
To each perpetual Commissioner, for tak- 
ing the acknowledgment of every mar- 
ried woman, when not required to go 
farther than a mile from his residence . 13 4 
To each Commissioner, when required to 
go more than one mile, but not exceed- 
ing three miles, besides his reasonable 

travelling expenses 1 1 

To each Commissioner, where the distance 
required shall exceed three miles, besides 
his reasonable travelling expenses .... 2 2 

The above is sufficiently intelligible where only 
one deed is to be acknowledged by one married 
woman, but after these fees were first fixed, doubts 
arose what the commissioners were entitled to where 
more than one married woman acknowledged the 
same deed, and where the same married woman 
acknowledged several deeds; these doubts were set 
at rest by the Rule of Trinity Term, 1834, which, 
as far as it relates to the subject of fees, orders as 
follows: — 

'* That where more than one married woman shall 
at the same time acknowledge the same deed respect- 

(a) See form of memorandum on deed, certificate, affidavit, 
return to commission, and of instructions to commissioners, in 
Appendix, sect. 52. 
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ing the same property, the fees directed by the mi 
Rules" {i.e. the Rules of Hilary Tenn, 1834,) «to 
be taken, shall be taken for the first acknowledg- 
ment only. And the fees to be taken for the other 
acknowledgment or acknowledgments, how many 
soever the same may be, shall be one half of the 
original fees, and so also where the same married 
woman shall at the same time acknowledge more 
than one deed respecting the mme property , 

" And where, in either of the above cases, there 
shall be more than one acknowledgment, all such 
acknowledgments may be included in one certificate 
and affidavit. 

*' In every case the acknowledgment of a lease 
and release shall be considered and paid for as one 
acknowledgment only." 

It now only remains to give a list of the other 
fees fixed by the Rules of Hilary Term, 1 834, which 
is the only portion of those Rules which has not 
been already given, though they are not likely to be 
of much service to the country attorney. I give them 
in order to render the subject more complete: — 

To a Judge or Master in Chancery, for £. s, d. 
taking the acknowledgment of every 
married woman (a) 1 6 8 

To the Clerk of the Peace or his Deputy, 
or to the Officer of the Court of Common 
Pleas, for every search 1 

To the same, for every copy of a List of 
Commissioners, provided such list shall 
not exceed the number of one hundred 
names 5 

To the same, for every further complete 

number of fifty names, an additional (b) 2 6 



{a) The Rule of Trinity Term, 1834, as to half fees, is ap- 
plicable in this case. 

(6) The Rule does not proyide for the case of the number 
being above one hundred, and under one hundred and fifty. 
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To the Officer of the Court of Common £. «, d. 
Pleas, for every official copy of the cer- 
tifica4;e 2 6 

To the same, for preparing every Special 
Commission, including a fee of 5«. to 
the Clerk of the Chief Justice, or other 
Judge, for the fiat 15 

To the same, for examining the certificate 
and affidavit, and filing and indexing 
the same, as required hy the Act of the 
3 & 4 Will. 4, c. 74 5 

All the Rules made hy the Court of Common 
Pleas, in pursuance of the Act, which gives rise to 
the subject of which we have been treating, have now 
been given with one exception, and though not im- 
mediately bearing on the subject of which we have 
been treating, it is in some degree connected with it, 
and, as it is likely to be peculiarly useful to the 
country attorney, it is here given; it is the last of 
the Rules of Hilary Term, 1834:— 

*' And it is hereby further Ordered, that 
the fees and charges to be made for t]^e entries of 
deeds, required by the said Act to be entered on the 
court rolls of manors, and for the indorsements there- 
on, and for taking the consents of the protectors of 
settlements of land, held by copy of court roll, where 
such consents shall not be given by deed, and for 
taking surrenders by which dispositions shall be made 
under the said Act, by tenants in tail of lands held 
by copy of court roll, and for entries of such sur- 
renders, or the memorandums thereof, on the court 
rolls, shall be as follows: — 

For the indorsements on the deed of the £, «. d, 
memorandum of production, and me- 
morandum of entry on court rolls, to be 
signed by the lord, steward, or deputy 
steward, each indorsement of memoran- 
dum, 5«., together 10 
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For the entries on the court rolls of deeds^ £, s. d. 
and the indorsements thereon, at per 
folio of seventy-two words 6 

For taking the consent of each protector of 

settlement of lands 13 4 

For taking the surrender, hj each tenant 

in tail of lands 13 4 

For entries of such surrenders, or the 
memorandums thereof, on the court 
rolls, at per folio of seventy-two words. . 6 
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APPENDIX. 



Section I. 

FOBMS OT CONCLUSIONS OF THE BILLS IN CHANCBRT 
MOST FREQUENTLY FILED. 

1. The Conclusion of an ordinary Bill. 

May it please your Lordship to grant unto your 
orator [or " orators/' or " oratrix," or " oratrixes," or 
*' orators and oratrixes/' according as the plaintiff or 
plaintiffs may he male or female^ &c.J her Majesty's 
most gracious writ or writs of subpoena to be di- 
rected to the said C. D. and £. F. \nam\ng the de- 
Jendants], and to the confederates when discovered^ 
thereby commanding them, and every of them, at a 
certain day, and under a certain pain therein to be 
limited, personally to be and appear before your 
Lordship in this Honorable Court, and then and 
there a full, true, direct, and perfect answer make to 
all and singular the premises; and further to stand 
to perform and abide such ftirther order, direction 
[and decree] (a) therein as to your Lordship shall 
seem meet; and your orator [or " oratrix," &c.] 
shall ever pray, &c. 

F. C. ICounseFs signature.'] 

2. The Conclusion of an Information by the Attor- 
ney-General where there is a Relator. 

May it please your Lordship to grant unto her 
Majesty's Attorney-General, and the said relator, 

(a) If the bill be merely a bill of discovery, or if it be merely 
a bill to perpetuate testimony, or any other bill where no de- 
cree is necessary, the words '* and decree" must be omitted 
from this form, odierwise the bill will probably be demurrable. 
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her Majesty's most gracious writ or writs, &c. [con- 
tinue as in No, I, down to the words " shall seem 
meet," and conclude thus:"] and thesmd relator shall 
ever pray, &c. 

F. C. [CounseVs siffnature.'\ 

F. T. [Attomey-GeneraV 9 signature,'] 

3. The Conclusion of ah Information by the Attorney- 
General^ where there is no Relator. 

May it please your Lordship to grant unto her 
Majesty's Attorney-General her Majesty's most gra- 
cious writ or writs, &c. [continue as in No, 1, down 
to the words *' shall seem meet," and there stop,] 

F. T. F. C. 

4. The Conclusion of an Information and Bill, 

May it please your Lordship to grant unto her 
Majesty's x^ttorney-General and your orator her 
Majesty's most gracious writ or writs, &c. [conclud- 
ing as in No, L] 

F. T. F. C. 

5. Conclusion of a Bill for an Injunction to stay 

Proceedings at Laiw. 

May it please your Lordship to grant unto your 
orator not only her Majesty's most gracious writ or 
writs of injunction, issuing out of and under the seal 
of this Honorable Court, to be directed to the said 
CD., to restrain him from proceeding at law against 
your orator, touching any of the matters in question, 
but also her Majesty's most gracious writ or writs of 
subpoena, &c. [concluding as in No. 1.] 

6, Conclusion of a Bill for a Special Injunction. 

Same as the last, except that the words '^ for the 
purposes aforesaid" must be substituted for the 
words in italics* 
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7. Conclusion of a Bill against a Defendant having 

Privilege of Peerage. 

May it please your Lordi^bip to grant unto your 
orator your Lordship's letter missive to be directed 
to the said Earl of L., desiring him to appear to, and 
answer your orator's said bill, or in default thereof 
her Majesty's most gracious writ or writs of sub^ 
poena, to be directed to the said Earl of L., thereby 
commanding him at a certain day, &c. [conclude as 
in No, 1.] 

8. Conclusion of a Bill for a Writ of Ne Exeat 

Regno. 

May it please your Lordship to grant unto your 
orator not only her Majesty's most gracious writ of 
Ne exeat regno, issuing out of and under the seal 
of this Honorable Court, to restrain the said de- 
fendant, C. D., from departing out of the jurisdiction 
of this Court, but also her Majesty's most gra- 
cious writ or writs of subpoena, &c. [concluding as 
in No, 1.] 

{Vide p. 4). 



Section 2. 

AFFIDATIT OF SERYICE OP SUBPCENA TO APPEAR 

AND ANSWER. 

1 . Personal Service. 

In Chancery. 

Between A. B. plaintiff, 

and 
C. D. defendant. 

I, John Smith, of > in the county of , 

[insert deponent's addition, as " attorney's clerk," 
" yeoman," " labourer," or the like'], do solemnly 
swear that I did, on the day of , 

instant [or *^ last "] at {state inhere the service took 
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place), personally serve the above-named defendant, 
C. D., with a writ of subpoena, issuing out of and 
under the seal of this Honorable Court, by deliver- 
ing to and leaving with the said C. D. a true copy of 
the said subpoena, and of the indorsement thereon ; 
and that at the same time I produced and showed to 
the said C. D. the said original subpoena, by which 
the said defendant, C. D., was commanded to cause 
an appearance to be entered for him in this Honor- 
able Court to a bill filed against him by the above- 
named plaintiff, within days after the service 
of the said subpcena on him the said defendant, ex- 
clusive of the day of such service. And I do fur- 
ther swear that I have seen the said defendant C. D. 
and that he does not appear to be, and I believe he is 
not an infant, under the age of twenty-one years, 
nor a person of weak or unsound mind, unable of 
himself to defend this suit. 

J. S. Sworn, &c. (ante, pp. 105, 106.) 

2. Service not personal. 

In Chancery. 

Between A. B. plaintiff, 

and 
C. D. and £. F. and others, 
defendants. 

I, John Smith, of &c., do solemnly swear, that I 
did, on the day of instant [or " last"], 

serve the above-named defendant, £. F., with a writ 
of subpoena, issuing out of and under the seal of this 
Honorable Court, by delivering a true copy thereof, 
and of the indorsement thereon, to, and leaving it 
with a servant of the said E. F., at his dwelling- 
house, situate at , in the county of ; 
and that at the same time I produced and shewed 
to the said servant the said original subpoena, by 
which the said E. F. was commanded &c. [conclude 
as in laat formJ] 

J. S. Sworn, &c. (ante, pp. 105, 106.) 
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3. Service of Copy BilL 

In Chancery. 

Between A. B. plaintiff. 

and 
C. D. and £. F. defendants. 

I9 John Smith of &c., do solemnly swear^ that I 
did on the day of , personaUy serve 

the ahove named defendant, E. F., with a true copy 
of the original, [or supplemental, &c.]. bill, omitting 
the interrogating part thereof, and which bill wa» 
filed in this cause on the day of , 

by the above-named plaintiff against the above- 
named defendants, by deUvering to the said E. F., at 
his dwelling-house, situate at , such true 

copy as aforesaid. And I do ftirther swear, that 
there is no account, payment, conveyance, or other 
direct relief sought against the said defendant, E. F., 
by the said bill; and that the said defendant, E. F., 
is of the age of 21 years and upwards, and was at 
the time of the service of the said copy of the said 
bill on him within the jurisdiction of this Honorable 
Court. 

J. S. Sworn, &c. (ante, pp. 105, 10S)» 

{y%de pp. 5, 181.) 
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Section 3. 

Conclunon of an Answer, 

And this defendant denies [or, " these defendants 
deny"] all and all manner of unlawful comhination 
and confederacy in the said complainant's bill charged 
against him [or ''them"]: Without this, that any 
other matter, cause^ or thing in the complainant's 
said bill of complaint contained, material or effectual 
in the law for this defendant [or " these defendants"] 
to make answer unto, and not herein and hereby 
well and sufficiently answered, avoided, traversed, 
and denied, is true to the knowledge or belief of this 
defendant {or " these defendants'*] ; all which mat- 
ters and things this defendant [or '* these defen- 
dants''] is [or "are"] ready and willing to aver, 
maintain and prove, as this Honorable Court shall 
direct; and humbly prays [or " pray"] to be hence 
dismissed with his [or " her" or ** their"] reasonable 
costs and charges in the law in this behalf most 
wrongfully sustained. 

F. C. [_Coun8er8 Sipiature,'} 

(Fifrfcp. 14.) 



Section 4. 

Notice to Plaintiff*^ Commissioner of Time of taking 
Answer, to he signed by Two of- Defendants 
Commissioners. 

We whose names are hereunto subscribed, having 
received a commission, issuing out of and under the 
seal of the High Court of Chancery, to us and others 
directed to take the answer of C. D., defendant, to 
the bill of complaint of A. B., complainant, in a 
cause now depending in the said Court, we do 
hereby give you notice that we intend to execute 
the said commission on , the day of 

instant, at o'clock in the noony at 
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the house of , situate at , in the 

county of ; at which time and place you 

may be present if you please, to join in executing 
the same. Given under our hands this day of 

, 1845. 
To Mr. N. N., the L. L. 

plaintiff's Commissioner M. M. 

(Vide p. 16.) 



Section 5. 

captions of answers. 

1. Caption by Commissioners in an ordinary Case, 

This answer [or "plea," or "plea and answer"] 
was taken, and the aboTe-named C. D., the defen- 
dant, was duly sworn to the truth thereof upon the 
Holy Evangelists [and if there be a demurrer to any 
part of the biU, insert here " and the demurrer of 
the said defendant was taken without oath,"] at the 
house of , situate in the parish of 

, in the county of , on tbe day 

of , in the year of our Lord one thousand 

eight hundred and forty , by virtue of the com- 
mission hereunto annexed. Before us, 

^ ^ I Commissioners. 

Return to be indorsed on Dedimus, and signed by 

Commissioners, 

The execution of this commission appears by a 
certain schedule \or if the answer occupy more than 
one skin, "certain schedules"] hereunto annexed. 

L. L. 
M.M. 

2. Caption of the Answer of a person untUfle to 

write his Name, 

This answer was taken, and the above-named 

q2 
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C. D., the defendant, was duly sworn to the trath 
thereof upon the Holy Eyangelists, at the house of 
y situate in the parish of , in 

the county of , on the day of , 

in the year of our Lord one thousand eight hundred 
and forty , hy virtue of the commission here- 

unto annexed; the same answer having heen first 
read over to the said defendant, who appeared per- 
fectly to understand the same, and made his \pr 
•' her"] mark thereto in our presence. 

3. Caption of the Aruwer of a Peer or Peeress. 

This answer was taken upon the protestation of 
honour of the above-named defendant, the Earl of 
L.» at the house of, &c. [concluding cu in No. I.] 

4. Caption of the Answer of a Quaker. 

This answer was taken upon the solemn affirma- 
tion of the above-named C. D., the defendant, at the 
house of, &c. [eoneludinff as in No. L] 

5. Caij^ion of the Answer of a Corporation. 

This answer was taken under the common seal of 
the [insert the name of the corporation as it appears 
in the answer"] at on the day of , &c. 

[conclude as in No. 1.] 

The officer who affixes the seal usually signs a 
short attestation of the fact of sealmg near the seal. 

6. Caption of the Answer of an Infant by his Guar- 
dian^ where the Guardian appointed under same 



{SoepoH^ sectioii 13 of tiiis Appendix.) 

7. Caption of the Answer of a Lunatic, Idiot, or 

Person of unsound Mind, fy his €ruardian, where 

the Guardian appointed under the same Conmns- 

sion, 

{Sot post, section 14 of this Appendix.) 
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8. Caption of the Answer of an Infant by his Guar* 
dian, where Guardian not appointed under same 
Commission. 

This answer was taken, and the above-named 
X. Y., as guardian already assigned to the said G. D., 
the infant, was duly sworn to the truth thereof upon 
the Holy Evangelists, at the house of , in 

the parish of , in the county of 

the day of , one thousand eight hundred 

and , by virtue of the commission hereunto 

annexed, before us, 

E. F. 
G.H. 

9. Caption of the Answer of a Lunatic, Idiot, or 
Person of unsound Mind, by his Guardian, where 
Guardian not appointed under same Commission. 

Same as No. 8, except that instead of the words 
^"^the infant,'* use these words ^'who is of unsound 
mind." 

10. Attestation of Signature to Answer taken with- 

out Oath. 

Signed by the above-named defendant, C. D., in 
the presence of W. F. 

Solicitor, Worcester. 

N. B. The residence and profession or occupation 
of the witness must always appear. The defendant's 
solicitor usually attests the signature. 

{Vide p. 17.) 



Section 6. 

Notice of executing Commission for Examination of 
Witnesses, to be signed by the acting Commissioner. 

I, the undersigned A. C., having received a com- 
mission, issuing out of and under the seal of the 
High Court of Chancery, to me and one W. F. 
directed, for the examination of witnesses, in a cer- 
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tain cause there depending between A. B. plaintiff 
and C. D. defendant: This is to give you notice, 
that I intend to execnte the said commission, at the 
house of 9 commonly called or known by 

the name or sign of the Inn, in , in the 

county of , on the day of instant [or 

" next,"] at the hour of o'clock in the forenoon 
of the same day. Dated the day of ,1837. 

A.C. 
To C. D., the above-named defendant, 

or. 
To A. B., the above-named plaintiff. 

(rtiie p. 27.) 



Section 7. 

The Heading and formal Parts of Interrogatories 
for the Examination of Witnesses, 

In Chancery. 

Interrogatories to be administered to witnesses, 
to be produced, sworn, and examined in a 
certain cause now depending and at issue 
in this Honorable Court, wherein A. B. is 
complainant, and C. D. is defendant, on the 
part of the said complainant. 

First interrogatory. Do you know, &c. [In 
eounseVs draft, each interrogatory concludes with the 
words, '^ declare, &c.," but which, in the ingross- 
ment, must be extended thus:'\ Declare the truth 
of the several matters by this interrogatory inquired 
after, according to the best of your knowledge, re- 
membrance, and belief. 

Second interrogatory. Are you, or are you not, 
&c. Declare, &c. 

Last interrogatory. Do you know, or can you set 
forth any other matter or thing which may be of 
benefit or advantage to the parties at issue in this 
cause, or either of them, or that may be material to 
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the subject of this your examination, or to the mat- 
ters in question in this cause; if you do, set forth 
the same, according to the best of your knowledge, 
remembrance, and belief. 

N. B. This last interrogatory is given in full, be- 
cause it was previously in a different form; but by 
the 32d of the Orders of 21st December, 1833, it 
was ordered in future to be in the form here given. 

{Vide p. 28.) 



Section 8. 

Form of Notice to he signed by Commissioner^ to be 
delivered to Witness with his Subpoena. 

In Chancery. Between &c. 

Whereas I have received a commission, issuing 
out of and under the seal of the High Court of 
Chancery, at Westminster, to me and another therein 
named directed, for the examination of witnesses iu 
a cause depending in the said Court, and now at 
issue, between A. B. plaintiff, and C. D. defendant. 
And whereas I, being the acting commissioner, am 
informed that you are a material witness on behalf 
of the said plaintiff A. B,, I, therefore, by virtue of 
the said commission, do hereby will and require you 
personally to be and appear before me, at the house 
of , commonly called or known by the name or 

sign of the Inn, situate at in the county of 

, on the day of instant [or ** next,"] at the 
hour of o'clock in the forenoon of the same 

day, then and there to be examined as a witness, 
and to testify the truth, according to the best of 
your knowledge, for and on behalf of the said plain- 
tiff [or " defendant."] And you are then and there 
to attend, and not depart until you have been exa- 
mined on the part of the said , and herein you 
are not to fail. Dated this day of , 1845. 
To E. F. A. C. 

(Ffrf«p.28.) 
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Section 9. 

Memorandums to be written on Exhibits, and signed 

by the Commissioner, 

In Chancery. 

Between A. B. and another^ plaintiffs, 

and 
C. D. and others, defendants. 

1845. February 1st. At the execution of a com- 
mission for the examination of witnesses in this cause, 
this paper [or *' parchment"] writing was pro- 
duced and shown to N. N., a witness sworn and 
examined, and by him deposed unto at the time of 
his examination on the complainant's [or " defen- 
dant's"] behalf, before me, A. C. 

If the document is exhibited to several witnesses, 
alter the above thus: 

" Was produced and shown to N. N., O. O., and 
P. P., witnesses sworn and examined, and by them 
severally deposed to at the time of their respective 
examinations, on the, &c." 

(ride p. 31.) 



Section 10. 

Form of Depositions. 

In Chancery. 

Depositions of witnesses produced, sworn, and 
examined, on the day of . in the 

year of the reign of her Majesty Queen Vic- 
toria, and in the year of our Lord one thou- 
sand eight hundred and forty , at the 
house of T. T., commonly called or known by 
the name of the Inn, situate in , iu 
the county of , by virtue of a commission 
issuing out of Her Majesty's High Court of 
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Chancery, to me, A. C. and another, directed 
for the examination of witnesses in a certain 
cause there depending and at issue, wherein A. 
B. is plaintiff, and C. D. is defendant: I, the 
said A. C, the acting Commissioner under the 
said commission, having previously, to wit, on 
the day of last [or "instant"] taken 

the proper oath annexed to the said commission 
before X. Y., a Master extraordinary of the said 
court and the clerk [or **clerks"] by me employed 
in taking, writing, transcribing, and ingrossing, 
the said depositions, having also first taken the 
proper oath annexed to the said commission^ 
according to the tenor and effect thereof, as 
thereby directed. 

On the part and behalf of the said complain- 
ant [or "defendant,"] 

W. S. of , in the county of , auctioneer, 

aged years a witness produced, sworn, and 

examined on the part and behalf of the said com- 
plainant [or ''defendant"] deposeth and saith as 
follows: — 

To the first interrogatory. I know both the par- 
ties, complainant and defendant, in the title of the 
interrogatories named. I have known the com- 
plainant A. B. for about sixteen years past, and I 
have known the defendant C. D. for rather better 
than five years past. 

To the second interrogatory. The indenture now 
produced and shewn to me, marked with the letter 
A., and bearing date the day of , &c., and 

made between, &c., was sealed and delivered by the 
defendant C, D., as his act and deed, in my presence, 
and thereupon I indorsed my name as a witness to the 
sealing and delivery thereof by the said C. D. The 
name W. S. so indorsed on the deed is in my hand- 
writing. 

To the third interrogatory. I was present and 

a3 
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did see the defendant C. D. sign the receipt, &c &c. 
[So taking dawn all the evidence in the first person^ 
When the whole of the witness's evidence is 
taken down, he must sign each sheet of paper on 
which it is contained, but he need not be detained 
to sign the ingrossment, as it is sufficient for the 
derk to copy the signature of the witness at the foot 
of that, (see ante, p. 30.) The paper deposition is 
retained and preserved bj the Commissioner, and 
is not sent to London with the ingrossment. Each 
following witness's deposition must be introduced 
with his name, residence, occupation, &c., and age, 
&c., in the same form as the one which has been 
given. 

{Vide p. 31.) 



Section 11. 

Affidavit to enlarge Publication after Witnesses have 

been examined. 

In Chancery. Between &c 

I, A. B. of &c., the above-named plaintiff, I, G. 
H. of &c., his solicitor, and I, J. K. of &c., his Lon- 
don agent in this cause, do solemnly swear that I 
have not seen, heard, read, or been informed of, nor 
will I see, hear, read, or be informed of the con- 
tents of the depositions already taken in this cause, 
until pubhcation shall hereafter pass. 



A.B. 
G.H. 
LK. 



Sworn, &c. (ante, pp. 105, 106.) 



(Fide p. 33.) 
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Section 12. 

Form o/Certifieaie to be signed by Commissioners, of 
having assigned a Guardian to an Infant De- 
fendant (a). 

In Chancery. 

Between A. B plaintiff, 

and 
G. D., an infant, defendant. 

To the Right Honorahle the Lord High Chancellor 

of Great Britain. 

We whose names are hereunto suhscrihed, in 
pursuance of a commission to us and others di- 
rected, have caused C. D., the infant, to come he- 
fore us, who chose X. Y., of &c., to be his guardian 
to defend this suit in his behalf, and we have as- 
signed and appointed the said X. Y. to be his 
guardian accordingly, at the house of , in 

, in the county of , on the 

day of , one thousand eight hundred and 

, by virtue of the commission hereunto an- 
nexed. 

E. F. 
G. H. 

Form of Return to be indorsed on the Commission 
and signed by the Commissioners, 

The execution of this commission appears in 8 
certain schedule hereunto annexed. 

E. F. 
G.H. 

(7f£i«p.52.) 



(a) If » instead of an infant, it be a person of unsound mind, 
to whom the guardian is to be assigned, the necessary variation 
may be collected from the form in Section 14. 
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Section 13. 

Form of Certificate of Appointment of Guardian to 
an Infant, and Gaption ofAmwer, 

To the Bight Honorable the Lord High Chancellor 

of Great Britain. 

We whose names are hereunto subscribed, in pur- 
suance of the commission hereunto annexed, to us 
and others directed, did cause CD., the infant in 
the said commission named, to come before us, at the 
house of L. L., situate in , in the county of , 
and the said C. D., the infant, chose X. Y. to be his 
guardian, to answer and defend this suit on his be- 
half, and we have, this daj of , one thousand 
eight hundred and forty , assigned the said X. Y. 
to be his guardian accordingly. And the said X. Y., 
at the time and place aforesaid, was duly sworn 
upon the Holy Evangelists to the truth of the an- 
swer of the said C. D., as his guardian, by virtue of 
the said commission before us, £. F. 

G. H. 

Form of Return to be indorsed on Commission, and 
signed by Commissioners, 
[Same as that in Section 12.] 

(Vide p. 53.) 



Section 14. 

Form of Certificate of Appointment of Guardian to 
a Person of unsound Mind, and Caption of Answer. 

To the Right Honorable the Lord High Chancellor 

of Great Britain. 

We whose names are hereunto subscribed, in pur- 
suance of the commission hereunto annexed, to us 
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and others directed, did cause C. D., in the said 
commission named, and who is of unsound mind, to 
come before us, this day of , one thousand 

eight hundred and forty , at the house of L. L., 
situate in , in the county of , and then and 
there assigned and appointed X.T. to be his guardian, 
to answer and defend this suit on his behalf. And 
the said X. Y., at the time and place aforesaid, 
was duly sworn upon the Holy Evangelists to the 
truth of the answer of the said C. D., as his guardian, 
by virtue of the said commission, before us, E. F. 

G.H. 

The return indorsed on commission, same as in 
Section 12. 

{Vide p. 57.) 



Section 15. 

Power of Attorney to receive Money reported due to 

a Mortgagee in a Cause, 

To all to whom these presents shall come, I, A. B. 
of &c. send greeting. Whereas W. B., Esquire, one 
of the Masters of the High Court of Chancery, in 
pursuance of an order dated the day of « 

1845, made in a cause wherein I, the said A. B., am 
plaintiff, and C. D. is defendant, did certify and 
report to the said Court, that on the day of 

next there would remain due to me, the said 
plaintiff, from the said C. D., for principal and [in- 
terest on the mortgage in the pleadings of the said 
cause mentioned, the sum of seven hundred and 
forty-two pounds sixteen shillings and sixpence, and 
for costs of the said suit to the time of the said report, 
the sum of forty-two pounds and ten shillings, 
making together the sum of seven hundred and 
eighty-five pounds six shillings and sixpence. And 
the said Master did thereby appoint the said defen- 



338 APPENDIX. [§ 15. 

dant G. D., to pay unto me, the said plaintiff, or my 
lawful attorney, the said sum of seven hundred and 
eighty-five pounds six shillings and sixpence, upon 
the said day of next, between the hours 

of eleven o'clock in the forenoon, and twelve o'clock 
at noon, at the Chapel of the Rolls, in Chancery 
Lane, as by the said report, which is duly con- 
firmed, reference being thereunto had, may appear. 
Now know ye, that I, the said A. B., have made, 
ordained, constituted, and appointed, and by these 
presents do make, ordain, constitute, and appoint, 
and in my place and stead put and depute Edward 
Hugh Edwards, of Furnival's Inn, in the county of 
Middlesex, gentleman, and William Shipman, of 
the same place, clerk to the said Edward Hugh 
Edwards, jointly and severally, my good and suffi- 
cient attorney and attornies, for me and in my name 
to attend at the time and place aforesaid, and then 
and there to demand and receive of and from the said 
CD., his executors, administrators, or assigns, the 
said sum of seven hundred and eighty-five pounds 
six shillings and sixpence, reported due and owing 
to me from him, the said C. D., as aforesaid. And 
on payment thereof for me, and in my name, good 
and sufficient releases, acquittances, and other dis- 
charges for the same, to make, seal, deliver, and 
execute; and all and whatsoever my said attorney 
or attornies, or either of them, shall lawfully do, or 
cause to be done in the premises, by virtue of these 
presents, I, the said A. B., do hereby allow, ratify, 
and confirm, as fully and effectually to all intents 
and purposes whatsoever as if the same were ac- 
tually done by me, and as I myself could or might 
do in my own proper person. In witness whereof 
I have hereunto set my hand and seal the day 

of , one thousand eight hundred and forty- 

five. 

Sealed and delivered in A. B. (i*. s.) 

the presence of R. T. 

(Vide p. 71.) 
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Section 16. 

Form of Affidavit to he annexed to and filed with a 

Bill of Interpleader. 

In Chancerj. 

Between A. B. plaintiff, 

and 
C. D. and £. F. defendants. 

I, A. B. of , in the county of 

auctioneery the above-named plaintiff, do solemnly 
swear, that the bill hereunto annexed is not filed in 
collusion with either of the defendants in the said 
bill named, but merely of my own accord, for relief 
in this Honorable Court. 

A. B. Sworn, &c. {ante^ pp. 105, 106.) 

{Vide p. 82.) 



Section 17. 

Form of Affidavit of Personal Service of Notice of 

Motion, 

In Chancery. 

Between, &c. 

I, B. S. of &c., do solemnly swear that I did, on 
the day of , instant, personally 

serve G. H. of &c. 

with a notice in writing in this cause, purporting that 
this Honorable Court would be moved before^ &c. 
\reeiting the notice,'] 

R. S. Sworn, &c, (ante pp. 105, 106.) 

(FtVfep. 98.) 
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Section 18. 
Affidavit of Service of a Petition. 

In Chancery. Between &c. 

I, R. S. of &c. do solemnly swear that I did, on 
the day of instant, personally serve 

G. H. of &c. 

with a petition in this cause, preferred unto the 
Bight HoBorahle the Lord High Chancellor [or 
" unto his Lordship (a) the Master of the Rolls"] 
on hehalf of the said plaintiff [or ** defendant"], with 
his Lordship's [or *' his Honor's] order thereon, 
dated the day of instant, [or " last"] ; 

whereby it was ordered that all parties concerned 
should attend his Lordship [or " Honor"] thereon 
on the then next day of petitions; and that notice 
thereof should be given forthwith, by delivering to 
the said G. H. a true copy of the said petition and 
order and that at the same time I shewed to the 
said G. H. the said original petition and order. 

B. S. Sworn, &c. (ante, pp. 105, 106). 

(FiVfep. 102.) 



Section 19. 

Form of a "Party" e Examination upon Interrogator 
ries exhibited in the Master^e Office, 

In Chancery. Between A. B. complainant, 

and 
C. D. defendant. 

The answer and examination of the above- 
named defendant, C. D., to the interrogato- 
ries exhibited by or on the part and behalf 
of the said complainant, before W. B., £sq. 

(a) When the Master of the Rolls is not a Peer, use the 
word " Honor" instead of " Lordship." 
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one of the Masters of this Honorable Court, 

for the examination of the said defendant, 

pursuant to the decree made on the hearing 

of this cause, bearing date the day of 

, 1845. 

To the first interrogatory this examinant saith, 

that, &c. &c. 

To the second interrogatory this examinant saith, 
that, &c. &c* [and ao on with the others J] 

{Vide, p. 120.) 



Section 20. 

Form of Affidavit verifying Account brought into 

the Master* s Office. 

In Chancery. 

Between A. B. plaintiff, 
and 
C. D. and E. his wife, and P. W. 
and others, defendants. 

I, A. B. of &c., the above-named plaintiff in this 
cause, do solemnly swear that I have, in the first 
schedule hereunder written, set forth a full, true, 
and particular account of the personal estate of W.B., 
the testator in the pleadings of this cause mentioned, 
to which he was in anywise entitled at his death, as 
far as the same hath come to my knowledge. And 
that I have, in the second schedule hereunder written, 
set forth a true and particular account of all and 
every sums of money, and other the personal estate, 
come to my hands, or to the hands of any other 
person on my account, or for my use, in respect of 
such personal estate as aforesaid. And that I have, 
in the third schedule hereunder written, set forth a 
full and particular account of all sums of money 
paid, retained, or disposed of by me, or by my di- 
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rection, belonging to the personal estate of the said 
testator, with the names of the persons to whom, and 
the times when, and the purposes for which such pay- 
ments have been respectlTely made. And that I 
have, in the fourth schedule hereunder written, set 
forth a full, true, and particular account of the real 
estate of the said A. B., the testator in the pleadings 
of this cause named, in or to which he was in any- 
wise interested or entitled at his death, with a list or 
particular of the premises, tenants' names, and an- 
nual rentals thereof respectively. And that I have, 
in the fifth schedule hereunder written, set forth a 
full and true account of all and every the sum or 
sums of money received by me or by any other per- 
son on my account, in respect of the rents and profits 
of such real estate. And that I have, in the sixth 
schedule hereunder written, set forth a true and 
particular account of arrears now due in respect of 
the rents and profits of such real estate, and which I 
have been unable to collect or get in, although I 
have used my best endeavours to do so. And that 
I have, in the seventh schedule hereunder written, 
set forth a full, true, and particular account of all 
and every sum and sums of money paid, retained, or 
allowed by me, or by my order, in respect or on ac- 
count of the real estate of the said testator since his 
death, according to the best of my knowledge or infor- 
mation. And I swear that I have now in my hands, 
in respect of the personal estate of the said testator, 
the sum of thirty-two pounds, and that I have ex- 
pended, in respect of the testator's real estate, be- 
yond the amount which I have received, the sum of 
forty-seven pounds six shillings and four pence. 
A. B. Sworn, &c. {ante, pp. 105, 106.) 

The first schedule contains an account of what the 
testator's personal estate consisted of at the time of 
his decease. 

The second schedule contains an account of the 
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monej, and of the personal property of the testator, 
got in hj or come mto the hands of the deponent. 

The third schedule contains an account of pay- 
ments made on account of the testator's personal 
estate. 

The fourth schedule contains an account or par- 
ticular of what the testator's real estate consisted of 
at the time of his death. 

The fifth schedule contains an account of the se- 
Teral sums received on account of the rents of the 
real estate of the testator. 

The sixth schedule contains an account of arrears 
of the rents of the real estate. 

The seventh schedule contains an account of sums 

paid or retained hy the deponent in respect of the 

real estate. 

(Vide p. 124.) 



Section 21. 
torms of affidavits to prove debts in the 

master's OFFICE. 

Affidamt to prove a Mortgage Debt. 

In Chancery. 

Between, &c. 

I, W. W, of &c., do solemnly swear, that by an 
indenture bearing date the , day of 

, and made between, &c., certain 
premises were conveyed [or ** assigned "] by E. F., 
the testator in the pleadings of this cause men- 
tioned, to me, for securing the sum of £ > 
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together with interest thereon, at the rate of 
per cent, per annum, subject to a proviso 
for the redemption of the said premises, on the re- 
payment of the said sum of£ and interest 
to me. And that I have not, nor hath nor have 
any other person or persons by my order, or to my 
knowledge or belief, for my use, received the said 
principal sum of £ , or any part thereof, nor 
any interest which has accrued thereon since the 
day of (up to which time all interest 
was paid by the said testator to me), or any part of 
such interest, nor any security or satisfaction for the 
same respectively, or any part thereof, save and ex- 
cept the said mortgage; but I do swear, that the 
whole of the said sum of £ , together with an 
arrear of interest thereon from the said day of 
, still remains justly due and owing to me 
under and by virtue of the said mortgage. 

W. W. Sworn, &c. {anie, pp. 105, 106). 

An affidavit of the due execution of the mortgage 
deed should, in strictness, accompany the above, 
but it is not usually made in the first instance, as it 
is seldom required; but if, on the creditor's charge 
being proceeded with in the Master's Office, the affi- 
davit should be called for, it must be furnished. 
The same observation applies where the debt proved 
is due on bond, bill, note, &c (See post^ pages 355, 
356, 357). 

Affidavit to prove a Judgment DebL 
In Chancery. 

Between &c. 
I, A. B. of &c. do solemnly swear, that C. D., the 
testator, [or " intestate "] in the pleadings named, 
was, in his life-time, and at the time of his death, 
and his estate still is, justly and truly indebted to 
me in the sum of £ under and by virtue of a 

final judgment recovered u pona verdict [or "by 
default," or "by confession," &c.] in an action at 



§ 21.] CHANCEEY. 345 

law, brought by me in her Majesty's Court of 

, at Westminster, which judgment was re- 
oavered on the day of , against 

the said testator [or •'^ intestate/*] for a debt of 
£ , due to me for goods sold [or '< on bond, 

promisory note, bill of exchange," or otherwise.] 
And, that neither I, nor any other person or per- 
sons by my order, or to my knowledge or belief, for 
my use, hath or have received the said sum of 
£ , or any part thereof, or any security or 

aatisfaction whatsoever for the same, or any part 
thereof, save and except the said judgment [and the 
said bond, promissory note, bill of exchange, or 
oiherwise] ; but that the whole of the said sum of 
£ still remains justly due and owing to me 

on the said judgment. 

A. B. Sworn, &c., (ante, pp. 105, 106). 

If the original debt carried interest, then it will 
continue to do so on the judgment^ but not other- 
wise. 

Affidavit to prove a Bond Debt, not setting out the 

Consideration. 

In Chancery. 

Between, &c. 

I, A. B. of &c., do solemnly swear, that C. D., 
the testator, [or '* intestate "] in the pleadings 
named, was in his lifetime, and at the time of 
his death, and his estate still is justly and truly 
indebted to me in the principal sum of £ , 

tc^ther with interest thereon at £ per 

cent, per annum^from the day of , 

under and by virtue of a certain bond or obligation, 
dated the dav of , under the hand 

and seal of the said C. D., whereby the said C. D., 
for himself» his heirs, executors, and administrators, 
became boand to me, my executors, administrators, 
and assigns, in the sum m jS » conditioned 



J 
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for payment of the sum of £ , with lawful 

interest, on the day of ; which 

said hond is now shown to me, marked A. And, 
that I have not, nor hath nor have any other 
person or persons hy my order, or to my knowledge 
or helief, for my use, received the said sum of 
£ , or any part thereof, or any interest 

accrued thereon, since the said day of , 

or any security or satisfaction whatsoever for the 
same respectively, or any part thereof respectively, 
save and except the said bond; but, that the whole 
of the said sum of £ , together with the 

interest thereon as aforesaid, still remains justly due 
and owing to me under and by virtue of the said 
bond. 

A. B. Sworn, &c. {ante, pp. 105, 106). 



Affidavit to prove a Bond Debt, setting out the 

Consideration, 

In Chancery. 

Between C* H. H., an Infant, by his next 
friend . . plaintiff, 
and 
I. H. and M. A. H., defendants. 

I, G. W. of the borough of T. in the county of 
C, spinster, do solemnly swear, that Sir C. H., 
late of T., baronet, deceased, the testator in the 
pleadings in this cause named, was, in his life-time, 
and at the time of his death, justly and truly in- 
debted unto me in the sum of £800 for money 
lent and advanced, and for securing the re-payment 
whereof the said Sir C. H. made and executed a 
bond or obligation in writing, dated the day 

of , in the year 1827, in the penal sum 

of £1600, conditioned for payment to me, my 
executors, administrators, or assigns, of the sum 
of £800 of lawful British money, with interest for 
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the same at the rate of £5 per centam per annum, 
on the day of November then next ensuing, as 
by such bond, now produced to me (to which for 
greater certainty as to the dates and material con- 
tents I do refer) appears; and I do admit, that the 
interest which accrued or became due upon the said 
bond, hath been paid, remitted, or otherwise satisfied 
unto me up to the day of last, and which 
was so paid, as I have been informed and believe, by 
the order and direction, or on the account of the said 
Sir C. H., but I do swear, that the whole of the 
said principal money of ^800, together with the 
interest thereof, from the said day of last, 
now remains due and owing from the estate of the 
said Sir C. H., unto me, and for which I have the 
said bond and no other security whatsoever. 

G. "W. Sworn, &c. (antey pp. 105,106.) 



Affidavit to prove Debt by the Personal Repreaenta^ 
tive8 of a Bond Creditor. 

In Chancery. 

Between, &c. 

I, A. B. of &c., and I, C. D. of &c. do several- 
ly solemnly swear, that we are the executors named 
in and appointed under the last will and testament- 
of W. W., late of , esquire, deceased: 

and that E. F. deceased, the testator \or ''intes- 
tate "] in the pleadings in this cause named, was, in 
bis Ufe-time, and at the time of his death, and his 
estate still is, justly and truly indebted to us, as such 
executors as aforesaid, in the principal sum of ^600, 
with interest for the same at the rate of £5 per cent, 
per annum, from the day of , under and by 



348 APPENDIX. [§21. 

virtue of a certain bond or obligation in vritingy 
dated the day of , under the hand 

and seal of the said £. F., whereby the said £. F., 
for himself, his heirs, executors, and administrators^ 
became bound to the said W. W., then of » 

in the county of , esquires, his executors, 

administrators, or assigns, in the sum of ^1200, con- 
ditioned for the payment of the said sum of ^600, 
frith interest at five per cent, per annum, for the 
same on the day of , 18 , which 

said bond is now produced and shewn to us, and 
marked with the letter (A). And we do further 
swear, that we have not, nor hath either of us, to 
the knowledge or belief of the other of us, nor hath 
nor have any other person or persons, by our or 
either of our order, or to our or either of our know- 
ledge or belief, for our or either of our use, received, 
nor, to our knowledge or belief, did the said W. W. 
m his life-time receive the said principal sum of 
^600, or any part thereof, or any interest which 
hath accrued thereon since the day of , 

or any part thereof, or any security or satis&ction 
jwhatsoever for the same respectively, or any part 
thereof, save and except the said bond ; but that the 
whole of the said principal sum of ^600, together 
with interest thereon, from the said day of 
as aforesaid, still remains justly due and owing to 
us as such executors as aforesaid, under and bj 
virtue of the said bond. 

i « Sworn, &c.(an^e, pp. 105, 106). 

C. J). 



Affidavit to prove a Debt on a Bill of Exchange or 

Promissory Note. 

In Chancery. 

Between, &e. 

I, A. B. of &c., do solemnly swear that C. D. 
the testator [or ''intestate'^ m the pleadings in 
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this cause named, was, in his life-time, and at the 
time of his death, and his estate still is, justly and 
truly indebted to me, [and my partner in 

trade,] in the principal sum of £ , with inter- 

est thereon at £5 per cent, per annum, from the 
day of , under and by virtue of a 

certain bill of exchange, dated the day of 

, drawn by me [and my said partner, 
under the firm of ] upon and accepted 

by the said testator [ or " intestate"] for the sum of 
£ , and payable months dfler date, to the 
order of me [and my said partner] : which said bill 
of exchange is now shown to me, and marked with 
the letter (A). And that neither I [and my said 
partner, or either of us,] nor any other person or 
persons by [our or] my order, or to my knowledge 
or belief, for [our ot\ my use [have or\ hath received 
the said sum of £ , or any part thereof, or the 
interest thereof, or any part thereof, or any security 
or satisfaction whatsoever for the same respectively or 
any part thereof respectively, save and except the 
said bill of exchange [and also save and except, &c. 
if any thing eUe^ But that the whole of the said 
sum of £ , together with such interest thereon 
as aforesaid, still remains justly due and owing to 
me [and my said partner] under and by virtue of 
the said bill of exchange. 

A. B. Sworn, &c. [ante^ pp. 105, 106.) 
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Affidavit hy Acceptor of Accommodation BUI to 
prove agaimt the Estate of the Party for tohose 
Accommodation the Bill was accepted. 

In Chancery. 

Between T. C, on behalf of himself and all 
other the simple contract creditors 
of W. £. B., who shall come &g. 

plaintiffs, 

and 

C. B. . . defendant 

I, J. W. of the parish of F., in the county of H., 
gentleman, do solemnly swear, that W. £. B., the 
testator in the pleadings in this cause named, in his 
life-time, and at the time of his decease, was justly 
and truly indebted unto me in the sum of fifty 
pounds, upon and by virtue of a certain bill of ex- 
change, dated the ninth day of September, one thou- 
sand eight hundred and thirty-three, payable three 
months aiter date to the order of the said testator, 
W. £. B., and drawn upon and accepted by me for the 
accommodation of the said testator, W. E. B., and 
for which I received no consideration whatever, but 
agreed to accept and did accept the same at the 
instance and request of the said testator, W. £. B. : 
And that I did, on the eighteenth day of February 
last past, pay to Messieurs M. and Ck>. bankers, 
Hereford,, on account of the said W. E. B., the said 
Messieurs M. and Co. being indorsees of the said 
bill, the said principal sum of ^50 : and also that 
I have paid the said Messieurs M. and Co., as such 
indorsees as aforesaid, on account of the said W. E. B., 
the sum of £1 58. for interest on the said bill of ex- 
change. And that I have never, either in the life- 
time of the said testator, or since his decease, re- 
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ceived anj securitj or satisfaction for the said debt, 
but that the same, and interest thereon, still remains 
justly due and owing to me. 

J. W. Sworn, &c. (ante, pp. 105, 106.) 



Affidavit to prove Debt due on Balance of Account 
for Goods, where Creditor also holds a Bill of 
Exchange. 

In Chancery. 

Between "W. O. and W. B., on behalf of them- 
selves and all other the creditors of 
£. C, deceased, plaintiffs, 
and 
J. B. and T. G. . . defendants. 

I, E. G. of the parish of H., in the county of 
Stafford, nail factor, do solemnly swear, that E. C, 
late of Newgate Street, in the city of London, and 
of Compton Street, Soho, in the county of Middle- 
sex ironmonger, deceased, the testator in the plead- 
ings of this cause named, was, in his life-time, and 
at the time of his death, justly and truly indebted 
unto me in the sum of £66 9«. 3e/. upon the balance 
of an account for goods sold and delivered by me to 
the said E. C. in his life-time : and that I have 
not, either in the life-time of the said £. C, or since 
his decease, received any security or satisfaction 
whatsoever for the said debt, save and except the bill 
of exchange drawn by me upon and accepted by the 
said E. C, for the sum of £50, payable to my order 
three months after date, which said bill of exchange 
is produced and shown to me at the time of swearing 
this my affidavit, marked with the letter (A), but 
that the same still remains due and owing to me : 
and that the paper writing hereunto annexed, mark- 
ed (B), is and doth contain a true and just account 
of tiie said goods, so as aforesaid sold and delivered 

r2 
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by me to the said E. C, deceased, in his life-time 
and that the charges therein contained are fair and 
reasonable, and such as are usual and customaiy in 
tbe same trade or business. 

£. G. Sworn^ &c. (ante, pp. 105^ 106.) 

Affidavit to prove a Book Debt, 

In Chancery. 

Between, &c. 

I, A. B.i of &c., do solemnly swear, that C. D., 
the testator \or <' intestate"] in the pleadings in this 
cause named, was, in his life-time, and at the time of 
his death, and his estate still is, justly and truly in- 
debted to me in the sum of £ for goods 
sold and delivered by me to the said testator, [or 
'* intestate,"] and at his request, at the times and for 
the prices mentioned and set forth in the paper 
writing or bill of parcels hereunder written [or "here- 
unto annexed, marked A."] And that the several 
prices therein charged are fair and reasonable, and 
such as are usual and customary in my trade or 
business : And that neither I, nor any other person 
or persons by my order, or to my knowledge or be- 
lief, for my use, hath or have received the said sum 
of £ , or any part thereof, or any security or 
satisfaction whatsoever for the same, or any part 
thereof, but that the whole of the said sum of £ , 
still remains justly due and owing to me, on the ac- 
count aforesaid. 

A. B. Sworn, &c. (ante, pp. 105, 106.) 
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Affirmation of a Qaaker proving a Debt incurred to 
him as Keeper of a Lunatic Asylum, 

In the Exchequer, 

Between, &c 

I, E. L. F., of B. in the county of S., doctor of 
medicine, being one of the people called Quakers, do 
solemnly affirm that G. C, the testator in the plead- 
ings of this cause named, was, in his life-time, and 
his estate still is, justly and truly indebted to me, in 
the sum of £236 3s lid,, for the board and lodging 
of him, the said 6. C, in his life-time, and for me- 
dical attendance bestowed, and divers medicines and 
other things provided and administered to the said 
G. C, in^ his life-time by me, in my character and 
profession of a proprietor and manager of a Lunatic 
Asylum, and also for divers other necessaries pro- 
yi/ed. and money paid, laid out. and expende<C as 
in the account hereunto annexed, all which charges 
are fair and usual ; and that I have never received 
the said sum of £236 3^. 1 1^;^., nor any part thereof, 
neither has any person or persons on my behalf, to 
my knowledge or belief, received the same or any 
port thereof, nor have I any security for the same or 
any part thereof, but that the whole thereof still re- 
mains due and owing to me. 

E. L. F. Affirmed at the City of Bristol, 

the day of , 1837, 
Before me, 
E. H- 
A Master Extra., &c. 



354 APPSNDUC. [§21. 



Affidavit in support of a Debt due to a Surveyor,/or 

BunTiess done. 

In Chancery. 

Between^ &c. 

I, £. F., of &c.> land survejor, do solemnly swear, 
that C. D. the testator [or '* intestate"] in the 
pleadings in this cause named, was in his life^time 
and at the time of his death, and that his estate still 
is, justly and truly indebted to me in the sum of 
£ , being the balance of an account for busi- 

ness done by me as a surveyor, by the order of the 
said intestate, at the times and for the charges men- 
tioned and set forth in the paper writing now pro- 
duced and shown to me, marked with the letter (A), 
and that the charges therein made are fair and rea- 
sonable, and such as are usual and customary in the 
profession of a land surveyor ; And that neither I, 
nor any other person or persons by my order, or to 
my knowledge or beUef, for my use, have or hath 
received the said sum of £ , or any part 

thereof, or any security or satisfaction whatsoever for 
the same or any part thereof, and that the whole of 
the said sum of £ still remains justly dae 

and owing to me on the account aforesaid. 

E. F. Sworn, &c. {ante, pp. 105, 106.) 



Afiidavit to prove a Debt where the Creditor is abroad. 

In Chancery. 

Between, &c. 

I, F. R., of &c., clerk to T. W., of &c., do 
solemnly swear, that for some time before the 
year I acted as clerk to the above- 

named T. W., and that from my situation I be- 
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came and am intimately acquainted with the bun- 
ness and concerns of the said T. W., and particu- 
larly with the state of his accounts ; that the said 
T. W. left England in the month of last on a 

▼oyage to , and is at present, as I believe, 

in : and that it appears from the 

books of the said T. W., and the same are in this 
respect, as I verily believe, true and correct, that C. 
D., the testator in the pleadings in this cause named, 
was indebted to the said T. W. in the sum of 
£ , for [state the consideration for the deht\ 

and that it also appears from the books of the said 
T. W., which are in this respect, as he this deponent 
Terily believes, true and correct, that the said T. W. 
has received the sum of £ on account of 

the said sum of £ and no more, and that 

there is now due to the said T. W. the sum of 
£» , and that neither he nor the said 

T. W., nor any person or persons by his order or 
for his use, have or hath received the said sum of 
£ , or any security or satisfaction whatever 

for the same or any part thereof, but that the same 
remains justly due and owing to the said T. W., as 
I have every reason to believe, and do verily believe. 

F. R. Sworn, &c. {ante^ pp. 105, 106.) 



Affidavit to prove the Execution of a Deed. 

In Chancery. Between, &c. 

I, A. B., of &c., do solemnly swear, that R. W. 
of , in the county of , esquire ; 

T. L., of &c., and R. T., of &c., did each of them, 
in my presence, duly sign and seal, and as their 
respective acts and deeds deliver a certain indenture 
of [name the deed correctly'] bearing date the 
day of , and made between the said R. W. 

of the first part, the said T. L. and R. T. of the 
second part, and W. O., of &c., of the third part ; 
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and which said indentare is produced and shown to 
me at the time of swearing this mj affidaTit, and is 
marked with the letter (A) : and that the names or 
signatures " R. W.," '« T. L." and " R. T.," re- 
spectiyelj set and suhscrihed to the said indenture as 
three of the parties executing the same, are of the 
respective proper hands-writing of the said R. W., 
T. L., and R. T., and that the name or signature 
''A. B."indorsed on the said indenture as the witness 
attesting the execution thereof by the said R. W., 
T. L., and R. T., is of my proper hand- writing. 

A. B. Sworn, &c. (^ante, pp. 105, 106.) 



Affidavit of the Execution of a Bond, 

In Chancery. 

Between, &c. 

I, A. B., of &c., do solemnly swear, that I was 
present on 4ie day of , and did see W. 

W. in the pleadings of this cause named, sign, seal, 
and as his act and deed deliver a certain bond or 
obligation in writing, bearing date, &c., whereby 
the said W. W. became bound unto S. S., of &c., in 
the sum of ^400, conditioned for the payment of 
the sum of £200 with interest ; which said bond 
is now produced and shown to me at the time of 
swearing this my affidavit, and is marked with the 
letter (A) : and that the name or signature " W.W.'* 
thereto set and subscribed as the party executing the 
said bond, is of the proper hand- writing of the said W. 
W.; and that the name " A. B." thereto set as the 
witness to the execution thereof, is of my proper 
hand-writing. 

A. B. Sworn, &c. {ante^ pp. 105, 106.) 
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Affidavit to prove Hand-writing^ 

In Chancery. 

Between, &c. 

ly A. B., of &c., do solemnly swear, that I know 
and am well acquainted with the hand-writing of 
W. W., the testator in the pleadings in this cause 
named, having very frequently seen him write and 
sign his name, and that the name or signature 
•* W. W,," subscribed to [or " written across " or 
'* indorsed on"] the bill of exchange now produced 
and shown to me, marked with the letter (A), as be- 
ing the signature of the drawer [or " acceptor " or 
•• indorser"] thereof, is of the proper hand-writing 
of the said W. ^. 

A. B. Sworn, &c. {ante, pp. 105, 106.) 

(Tfifep. 131.) 



Section 22. 

Affidavit of Auctioneer verifying Biddings on Sale hy 

him. 
In Chancery. 

Between, &c. 

I, R. J., of , in the county of , 

auctioneer, do solemnly swear, that being appointed 
hy W. B., Esquire, one of the Masters of this Honor- 
able Court, to sell the estates in the pleadings of 
this cause mentioned, which estates are specified in 
a printed particular thereof, now produced and shown 
to me, marked with the letter (A), I did attend at 
the Inn, in , in the said county of 

, on the day of last, at o'clock 

in the afternoon, being the time appointed for the 
purpose of selling the said estate in eight several 
lots or parcels, and several persons did also then 
and there attend and bid for the same ; and that 

r3 
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the paper .writing annexed to the said- particular, and 
now produced and shown to me, marked with the 
letter (B), doth contain a true account of the names 
of the several persons who bid for the estates in the 
said particulars mentioned, and of all and every the 
several sums of money offered for i the same respec- 
tively, and that the persons whose names appear sub- 
scribed as the last bidder for each of the said lota of 
the said estates, were the highest and best bidders 
for the same respectively, and that no greater sum of 
money was offered for the same, in jpy hearing or to 
my knowledge, and that the names or signatures *'A. 
B.," " C. D.," &c. &c., to the said paper writii^ 
marked (B), purporting to be the signatures of the 
highest bidders for the said lots respectively, are re- 
spectively of the proper hands-writing of the said 
A. B., C. D., &c., being such highest bidders as 
aforesaid : and that the said sale was conducted in a 
fair and open manner,. without favour or partiality to 
any person whomsoever. 

B. J. Sworn, &c. (ante, pp. 105, 106.) 

(Vide p.U9.) 



SECTidN 23. 

Affidavit of Service of Notice of Motion that Fur- 
chaser may pay in his Purchase-money within a spe- 
cified IHtne* 

In Chancery. Between, &c. 

I, R. S., of &c., do solemnly swear, that I did, 
on the day of instant, serve G. H. of 

&c., with a notice in writing in this cause, purport- 
ing that this Honorable Court would be moved be- 
fore his Honor the {as in notice) on the day 
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of ' nezty or so soon after as counsel could 

be heard, on behalf of the above-named plaintifi^; 
that the said G. H., who had been reported by the 
Master to be the purchaser of the premises com- 
prised in lot of the estate in question in this 
cause, at the sum of £ , might be ordered, 
on or before the day of , to pay into 
the Bank, in the name and with the privity of the 
Accountant-Greneral, in trust in this cause, the said 
sum of £ , by delivering such notice to the 
said G. H. personally [or " by deUvering such no- 
tice to the wife, (or daughter, servfint, &c.) of tbe 
said G. H. at his dwelling-house, situate, &c''] 

B. S. Sworn, &c. (an^e, pp. 105, 106.) 

Affidavit of Service of Order made on such Motion, 

In Chancery. 

Between, &c. 

I, R. S., of &c., do solemnly swear that I did on 
the day of instant, personally serve 

G. H., of &c. with a true copy of an order made in 
this cause by the Right Honorable the Lord Chan- 
cellor [or "Master of the Rolls,"] oearing date 
the day of whereby it was ordered 

[recite the ordering part"]. And that at the same 
time I shewed the said G. H. the said original order 
duly passed and entered. 



R. S. Sworn, &c. (ante, pp. 105, 106.) 

Affidavit of Service of Notice of Motion that Pur" 
chaser may pay in his Purchase money or stand 
committed. 

This must shew personal service, and will be as 
in sect. 17. 

{Vide p. 144.) 
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Section 24. 

Affidavit in support of State of Facts, and Proposal 
for Sale of Timber and Underwood, 

In Chancery. 

Between, &c. 

I, A. B., of , in the county of , 

auctioneer, land-surveyor and appraiser, and I, C. D., 
of , in the county of , solicitor for 

the plaintiff in this cause, do severally solemnly 
swear; and first, I the said A.B. for myself do swear, 
that I have had considerable experience in the sur- 
veying, admeasuring, and valuing timber and under- 
wood, and that I have carefully surveyed and ad- 
measured the timber and timber-like trees in and 
upon certain lands, &c., situate, &c., and that cer- 
tain trees, timber, and timber-like trees, with the 
several closes where the same are situate, are more 
particularly mentioned and described in a certain 
schedule hereunto annexed, and that I have caused 
to be set a certain mark on all the said trees, timber, 
and timber-like trees mentioned in the said sche- 
dule: And that I am of opinion that all the trees, 
timber, and timber-like trees mentioned in the said 
schedule, and which I have marked as aforesaid, are 
at their full growth, or are in a state of decay from 
injury or other causes, and are all fit and proper to 
be cut down, and would not improve, by standing: 
And that I have examined and inspected the under- 
wood in a certain wood called , and that in 
my opinion the same is of sufficient growth for cut- 
ting, and that it would not be for the benefit of the 
owner of the said wood that the cutting of the said 
underwood should be longer deferred. And I the said 
CD. for myself do swear that I am well acquainted 
with R. J. of the parish of , in the said 
county of , auctioneer, in which parish the 
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said lands on whicli the said timber and underwood 
are standing are situate, and whicli said lands are the 
estate [or " part of the estate'*] in the pleadings of 
this cause mentioned, and that the said R. J. has 
resided in the said parish for the space of 
years, during which period he hath carried on the 
business of an auctioneer, appraiser, and valuer of 
timber and land, and of estates generally. And that 
the said A. B. is of good repute for integrity and 
skill in his said business, and that he is willing to 
undertake the management and conduct of the sale 
of the said timber and underwood, and is in all re- 
spects, to the best of my judgment and belief, a fit 
and proper person to be entrusted with and em- 
ployed in the sale thereof. 

A. B. Sworn, &c. (ante, pp. 105, 106.) 

CD. 

{Vide p. 149.) 



Section 25. 

Affidavit of Sureties for Persons appointed, to sell 

Timber or Underwood, 

In Chancery. 

Between, &c. 

I, A.B., of &c., and I, C. D., of &c., do severally 
solemnly swear, and first I the said A. B. for myself 
do swear, that I am worth the sum of £ after 

payment of all my just debts. And I the said C. D. 
for myself do swear that I am worth the sum of 
£ after payment of all my just debts. 

A. B. Sworn, &c. (ante, pp. 105, 106.) 

CD. 

(Vide p. 149.) 
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Section 26. 

Affidavit of Receiver's Sureties, 

Same form as that in Section 25. 

{Vide p. 154.) 



Section 27. 

Affidavit of Service of Order for a Receiver, of a 

Report appointing him, and of Notice of Motion 

for a Four-day Order for Tenant to attorn to him. 

In Chancery. 

Between, &c. 

I, R. S., of &c., do solemnly swear that I did on 
the day of , personally serve 6. H., 

the tenant of a certain farm, called the Farm, 

heing part of the estates in question in this cause, 
with a true copy of an order mide in this cause, 
by the Right Honorable the Lord Chancellor [or 
" Master of the Rolls"] bearing date the 
day of , whereby it was ordered, [recite so 

much of the order as relates to the appointment of a 
Receiver,"] And that I did also at the same time 
personally serve the said G. H., with a true copy of 
the report ofW. B., Esq., one of the Masters of this 
Honorable Court, dated the day of , 

whereby the said Master appointed M. M., of &c., to 
be the Receiver of the estates in question in this 
cause; and that, at the time of such services, I 
showed to the said G. H. the said original order 
duly passed and entered, and the office copy of the 
said report. And that, having made such services, 
I inquired of the said G. H. whether he would attorn 
tenant to the said M. M. the Receiver; to which the 
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said 6. H. answered, that he would not; whereupon 
I personally served the said G. H. with a notice in 
writing in this cause, purporting, &c. [reciting the 
notice of motion J] 

B. S. Sworn, &c. (ante, pp. 105, 106.) 



Form of the Notice of Motion. 

In Chancery. 

Between, &c. 

Take notice, that this Honorable Court will be 
moved before His Honor the Vice-Chancellor [or 
** the Master of the Bolls "] on the 

day of , or so soon after as counsel can be 

heard, on behalf of M. M. the Beceiver of the 
estates in question in this cause, for an order that 
you do, within four days after service thereof on 
you, attorn tenant to the said Beceiver of the 
Farm now in your occupation, or that in default 
thereof you do stand committed to the custody of 
the Warden of the Fleet prison. Dated the 
day of , 1845. 

B. S. 

To Mr. G. H. the tenant Solicitor for the said 

of the Farm. M. M. the Beceiver. 



Affidavit of Service of Four-day Order on Tenant 

to attorn. 

Same as the second form in Section 23, with this 
difference, that instead of " G. H., of &c.," insert, 
" G. H. the tenant of the Farm, being part 

of the estates in the pleadings of this cause men- 
tioned." 

{Vide p. 157.) 
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The Receivers Discharge, 

[Here the payments made by the Receiver are 
stated, with the dates of them,'] 

Abstract of the foregoing Account. 

Total amount received by the Receiver - £ 
Total amount paid by him - - - - £ 



Balance in Receiver's hands £ 
{Vide p. 160.) 



Skction 29. 
Notice to Defendant in Custody to enter Appearance, 

In Chancery. 

Take notice, that you are hereby required to enter 
your appearance in a certain cause wherein A. B. is 
plaintiff [or " A. B., R. S., and T. T. are plain- 
tiffs"], and you C. D. [and another, or "others"] 
is [or "are"] defendant [or "defendants"]; and if 
you neglect to enter such appearance within fourteen 
days from the service hereof, proceedings will be 
taken against you, pursuant to the Act 1 Will. 4, 
c. 36. Dated the day of , 1845. 

Yours, &c. 
To C. D. the above- E. F. 

named defendant. Plaintiff's solicitor. 

{Vide p. 168.) 
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Section 30. 

Form of Affidavit of Service of Subpoena for Costs^ 
and of Demand and Refusal. 

In Chancery. 

Between, &c. 

I, R. S., of &€., do solemnly swear, that I did on 
the day of instant [or " last "] per- 

sonally serve the above-named with a 

subpoena issuing out of and under the seal of this 
Honorable Court, whereby the said was 

commanded to pay or cause to be paid, immediately 
after the service of the said writ, to or the 

bearer thereof, the sum of pounds costs, 

by delivering to and leaving with the said 
a copy of the said subpoena and of the indorsement 
thereon; and that I at the same time produced and 
showed to him the said subpoena so under seal as 
aforesaid. And that I did at the same time demand 
of the said the said sum of 

pounds, but he then refused to pay [or " did not 
then pay "] the same or any part thereof, and hath 
not since paid the same or any part thereof, either to 
me or to the said , or to any other person 

or persons for his use or on his account, to the best 
of my belief. 

R. S. Sworn, &c. {ante, pp. 105, 106). 

(Vide p. 174.) 
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Section 31. 

Bond given as Security for Costs to be on a SOe. 

Stamp. 

Know all men by these presents, that we L. L., 
of &c., andN. N.> of &c., are held and firmly 
bound to Esquire 

in the sum of one hundred pounds of lawful 
money of Great Britain^ to be paid to the 
said , his certain attorney, 

executors, administrators, or assigns; for 
which payment to be well and faithfully 
made we bind ourselves and each of us, 
jointly and severally, our and each of our 
heirs, executors, and administrators, firmly 
by these presents, sealed with our seals. 
Dated this day of , in the year 

of our Lord one thousand eight hundred and 
forty-five. 

Whereas A. B. hath lately exhibited his bill of 
complaint in her Majesty's High Court of Chancery 
against C. D. and E. F. touching the matters therein 
contained. Now the condition of the above-written 
obligation is such, that if the above-bounden L. L. 
and N. N., or either of them, their or either of their 
heirs, executors, or administrators, do and shall well 
and truly pay or cause to be paid all such costs as 
the said Court shall think fit to award to the de- 
fendant in the said cause, then the above-written 
obligation to be void, or else to remain in full force 
and virtue. 

Signed, sealed, and de- 
livered in the pre- L. L. (l. s.) 
sence of X. Y. N. N. (l. s.) 

{Vide p. 199.) 
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Section 32. 

Petition /or Liberty to sue in Fortnd Pauperis. 

In Ghanceiy. 

Between, &c. 
To the Right Honorable the Master of the Rolls. 
The humble petition of the aboye-named 
plaintiff 
Showeth, 

That your petitioner hath filed his bill in 
this Honorable Court against the above-named de- 
fendant and others, setting forth, &c., and praying 
&c. [setting forth very briefly the substance of the 
biU!\ 

That your petitioner is not worth five pounds, his 
wearing-apparel and the subject-matter of this suit 
excepted. 

Your petitioner therefore humbly prays your 
Lordship [or *' Honor" when the Master of 
the Rolls is not a peer"] that he may be ad- 
mitted to prosecute his said suit in form& 
pauperis, and that Mr. C. may be assigned 
for his counsel, and that Mr. £. F. may be 
assigned to him as his Solicitor. 

And your petitioner shall ever pray, &c. 

CounseVs Certificate thereon, 

I humbly conceive that the plaintiff has just cause 
to be relieved in the matter of his petition, and for 
which he has exhibited his bill. 

[Date.'] F. C. 

Petition io be admitted to defend in Fortnd Pauperis. 

In Chancery. 

Between, &c. 
To the Right Honorable the Master of the Rolls. 
The humble petition of the above-named 
defendant 
Showeth, 

That your petitioner has been served with 
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process to appear to and answer the plaintiff's bill, 
but by reason of his poverty is unable to make his 
defence thereto, if not admitted to defend the same 
in formi pauperis. 

That your petitioner is not worth five pounds, his 
wearing apparel and the subject-matter of this suit 
excepted. 

Your petitioner therefore most humbly prays 
your Lordship, that he may be admitted 
to defend this suit in formk pauperis, and 
that Mr. C. may be assigned for his counsel, 
and that Mr. E. F. may be assigned to 
him as his solicitor. 

And your petitioner shall ever pray, &c. 

Affidavit in support of Petition to sue or defend in 

Formd Pauperis, 

In Chancery. 

Between, &c. 

I,W. M., of &c , the above-named plaintiff [or " de- 
fendant "] do solemnly swear, that I am not worth five 
pounds, my wearing-apparel and the subject-matter 
of this suit excepted. 

W. M. Sworn, &c. {ante^ pp. 105, 106.) 

(Fide p. 205) 



Section 33. 

Affidavit by Husband and Wife of no Settlement 

being made. 

In Chancery. 

Between, &c. 

I, John Smith, of Pershore, in the county of Wor- 
cester, bookseller, and I, Mary his wife, do severally 
solemnly swear, that no settlement, provision, or 
agreement for a settlement on me the said Mary, or 
the issue of the marriage of us, hath ever been made 
or entered into, and that the sum of £ , men- 
tioned in the order made in this cause, dated the 
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daj of instant [or *']ast"J (a), is not, nor is 

any part thereof, in any manner settled, or agreed to 
be settled by us, or either of us. 

J. S. 

S. M. Sworn, &c. (ante^ pp. 105, 106.) 

Form of the Affidavit where a Settlement has been 

made. 
In Chancery. Between, &c. 

I, John Smith, of Pershore, in the county of Wor- 
cester, bookseller, and I, Mary his wife, do severally 
solemnly swear, that the sum of £ , mentioned 

in the order made in this cause, dated the day of 
, is not nor is any part thereof in any way 
subject to the uses or trusts of the settlement, [or 
" a certain agreement for a settlement,"] made on 
our marriage. And that the said sum of £ is 
not, nor is any part thereof, in any manner settled, 
or agreed to be settled by us, or either of us. 

J. S. Sworn, &c. (ante, pp. 105, 106.) 

M. S. 

(Vide p. 213.) 



Section 34. 

Examination of a married Woman as to the Applica- 
tion and Disposal of Money payable to her, and 
Commissioner^ Certificate thereof. 

In Chancery. Between, &c. 

The examination of the defendant Mary Smith, 

the wife of John Smith, taken pursuant to an 

order made in this cause, bearing date the 

day of , one thousand eight 

hundred and forty 

The said defendant, Mary, the wife of the said 



{a) The order under which the Commissioners are to ex- 
amine the wife. 
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Jobn Smith, being solely and separately examined 
apart from ber said husband, as to whom, and in 
what manner, and for what purpose, she is willing 
and desirous that the sum of £ , in the said order 
mentioned, shall be paid, transferred, or disposed of; 
and the said order having been read over, and the 
purport and effect thereof explained to her, she saith 
as follows: I am willing and desirous that the said 
sum of £ , to which I am entitled, as in the said 
order mentioned, should be paid, transferred, or as- 
signed, to my said husband, the said John Smith, 
for his own use, to the intent that he may employ 
the same in his trade of a bookseller, and that it will 
be for the benefit of myself and family to have the 
same so employed; and that I do fVeely and volun- 
tarily consent that the same be paid, transferred, or 
assigned to him accordingly. 

Witness, J. J. M. S, 

We whose names are hereunto subscribed, being 
two of the persons named in the above-mentioned 
order, dated , do humbly certify to this Court, 
that in pursuance of the said order, we have this day 
examined the saiddefendant, Mary Smith, the wife 
of the said John Smith, solely and separately apart 
from the said John Smith, her husband, as to whom, 
and in what manner, and for what purpose she is 
desirous that the said sum of £ , in the said 
order mentioned, should be paid, transferred, or 
disposed of, and have taken such her examination in 
writing, signed by her, above written and set forth. 
Dated this day of , one thousand eight 

hundred and forty-five. 



W F i Commissioners. 



A.C. 
Witness, J J. 

Jffidamt verifying the Signatures* 



In Chancery. 

Between, &c. 
I, John, Jones, of &c., do solemnly swear that I 
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was present on the day of , and did 

see the defendant^ Mary Smith, the wife of John 
Smith, sign the paper-writing hereunto annexed, pur- 
porting to he her examination, pursuant to an order 
of this Court, dated the day of ; and 

that the name and signature '' Mary Smith," set and 
suhscribed to the said examination, is of the proper 
hand-writing of the said Mary Smith, and that the 
name '' John Jones,"set and subscribed as a witness 
thereto, is of my proper hand-writing, and that I was 
also present on the said day of » and 

did see Archibald Cameron and William Finch, both 
of &c., gentlemen, respectively sign the certificate at 
the foot of the said examination hereto annexed, and 
that the names *' Archibald Cameron" and <' William 
Finch," set and subscribed to the said certificate, are 
respectively of the proper hands-writing of them the 
said Archibald Cameron and William Finch, and that 
the name " John Jones," to the said certificate set 
and subscribed as a witness attesting the same, is of 
my proper hand-writing. 

J. S. Sworn, &c., (antCy'pp. 105, 106.) 

{Vide, p. 213). 



Section 35. 

Notice to a Mdgistrate of a Motion for Leave to file 
a Criminal Information against him. 

To C. D., one of her Majesty's Justices and 
Keepers of the Peace for the county of 

Take notice that her Majesty's Court of Queen's 
Bench at Westminster will be moved on the 

day of instant, or so soon after as 

counsel can be heard, on behalf of A. B., of &c., for 
a rule, calling upon you to shew cause why a crimi- 
nal information should not be exhibited against you, 
for that you, on or about the day of 
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last, wrongfully, unjustly, and maliciously, under 
colour of a certain warrant of commitment for that 
purpose made under your hand and seal, did cause 
the said A. B. to he committed to a certain prison 
at , in the county of , and to he then 

and there kept to hard lahonr for the space of 
[F'aiy the statement according to the circumstances, "] 
Dated the day of 1845. 

G. H. 

\_Residence,'] 
Attorney for the said A. B. 

(TfJep. 241). 



Section 36. 

Notice to Defendant to appear and receive Sentence 
after Conviction on Criminal Information, 

In the Queen's Bench. 

The Queen 
against 
CD. 
Take notice that this Honourable Court will be 
moved on , the day of next, [or 

" instant/*] or so soon after as counsel can be heard, 
that judgment may be passed on you by the said 
Court for certain misdemeanours of which you have 
been found [or " to which you have pleaded"] guilty, 
and you are hereby required to appear in the said 
Court at the time aforesaid to receive such judgment 
and to attend there from day to day until such judg- 
ment shall be given. Dated the day of , 
1845. 

E. F. 
To C. D., the above- [Residence.'] 

named defendant. Attorney for the prosecutor. 

(ri(i« p. 245). 
S 
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Section 37. 

Affidamt of Relator in a Quo Warranto Infor- 

motion. 

In the Queen's Bench. 

A. B. of the borough of , in the countj of 

, wine merchant^ maketh oath and saith^ 
that he hath been for the last years a rated in- 

habitant of and a resident in the said borough, and 
the occupier of a certain house therein, [situate in 
one of the wards of the said borough, called the 
ward,] and is subject to the local juris- 
diction of the corporation of the said boroagh ; 
that this deponent hath paid all the rates made 
upon him in respect of the said house; that the 
name of this deponent was returned in the OTer- 
seers' list for the parish of , in the said 

borough, in which parish this deponent's said house 
is situate, and that on the last revision this depo- 
nent's name was retained, and is now on the roll 
of burgesses for the said borough, and this deponent 
is a burgess of the said borough. And this deponent 
further saith, that at the last election of councillors 
for the said ward, C. D. of , in the 

said borough, Esquire, was elected a councillor for 
the said ward' and at the last election of aldermen for 
the said borough, the said CD. was elected an alder- 
man thereof; that this deponent did not vote at the 
said election for councillors, nor hath he in any man- 
ner recognized or acquiesced in the title of the said 
CD., to either of the said offices of councillor or 
alderman as aforesaid; that this deponent hath been 
informed and believes that the said C D. hath been 
sworn into and accepted the said offices. And this 
deponent further saith, that he hath been informed 
and believes that the said CD., was not duly elected 
to the said office of councillor, and that his election 
as an alderman of the said borough was illegal; and 
this deponent is desirous of exhibiting an informa- 
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tion in the nature of quo warranto against the said 
C. D., to show by what authority he exercises the 
said office of alderman. \If the relator he cognizant 
of the facts shounng the illegality of the election^ his 
affidavit should go on to state themJ] 

Sworn, &c. A. B. 

(Firfep. 255.) 



Section 38. 

Notice to Defendant and his Sureties of Motion for 
Judgment after Conviction on Indictment removed 
hy Certiorari, 

In the Queen's Bench. 

The Queen 

against 

CD. 

Take notice, that this Honourable Court will be 
moyed on , the day of instant, 

[or ** next/'] or so soon after as counsel can be heard, 
that judgment may be passed on the said C. D. 
by the said Court, for certain assaults and misde- 
meanours [as the case may be^ of which he has been 
found \or " to which he has pleaded"] guilty ; and 
the said C. D. is hereby required to appear in the 
said Court at the time aforesaid to receive such judg- 
ment, and to attend there from day to day until such 
judgment shall be given. Dated the day of 

, 1845. 

To C. D., the above- E. F. 

named defendant, and [Residence.'] 

to G. H. of &c., and Attorney for the prosecutor. 
I. K. of &c.) his bail. 

(FMf«?p. 264.) 



s2 
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Section 39. 

Notice to Justices of Application to remove Order of 
Sessions with Case reserved^ where the Applica- 
tion %s to he made in Term Time, 

To E. F. and G. H., two of her Majesty's Justices 
and Keepers of the Peace for the coanty of 

Take notice, that her Majesty's Court of Queen's 
Bench will be moTcd on , the day of 
instant, or so soon after as counsel can be heard, on 
behalf of the inhabitants of the parish of , in the 
county of , that a writ of certiorari may be issued 
to remove into the said Court a certain order made 
by you and certain other justices of the said county 
at the last \if not the last, mention what"] Quarter 
Sessions of the Peace for the county of , quash- 

ing [or '' confirming"] a certain other order, made 
by two justices of the said county of , touching 

the removal of C. D. and M. his wife, and their five 
children, from the said parish of , in the 

county of , to the parish of , in the 

county of , and on quashing [or '* confirm- 

ing"] which order, a special case was reserved by 
the said Court of Quarter Sessions, for the opinion 
of her said Majesty's Court of Queen's Bench. 
Dated the day of , one thousand eight 

hundred and forty-five. 

T.W. 
[Residence,'] 
Attorney for the inhabitants 
of the said parish of 

The Uke Notice, where the Application is to be made 

to a Judge in Vacation, 

To E. F. and G. H., &c., [as ahove^ 

Take notice, that an application will be made to 
the Right Honourable Thomas Lord Denman, Chief 
Justice of her Majesty's Court of Queen's Bencb^ at 
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Westminster, or to such other judge of the same 
Court as may then attend at his chambers, situate in 
Serjeant* s Inn, Chancery Lane, London, on , 

the day of instant, at eleven o'clock in the 

forenoon, on behalf of the inhabitants of the parish 
of , in the county of , for a writ of cer- 

riorari, to remove into the said Court of Queen's 
Bench a certain order made, &c. [concluding as in 
last form.'] 

(Vide T^. 271). 



Section 40. 

Affidavit of Case reserved, and Service of Notice of 
Application for Certiorari. 

In the Queen's Bench. 

T. W. of &c., attorney at law, and J. S, of &c., 
yeoman, severally make oath and say, and first this 
deponent T. W. for himself saitb, that at the last 
Quarter Sessions of the Peace for the county of , 
a certain appeal against an order made by two jus- 
tices of the said county of touching the re- 
moval of C. D. and M. his wife, and their 
children, from the parish of , in the said county 
of , to the parish of , in the county of 
, came on to be heard, and that on such 
hearing, an order was made, confirming [or '^ quash- 
ing"] the said order, but subject to a case for the 
opinion of her Majesty's Court of Queen's Bench. 
And this deponent, J. S., fur himself saith, that he 
did, on the day of instant, serve E. F. and 
G. H., two of her Majesty's justices of the peace for 
the said county of , with true copies of the 
notice hereunto annexed, by delivering a copy of 
such notice to each of them, the said E. F. and G. H., 
personally. And this deponent further saith, that 
the said E. F. and G. H. were and are two of the 
justices of the said county by and before whom the 
said order of Quartpr Sessions was made, they having 
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been present and acting at the said sessions when the 
said appeal was heard and determined. 

T.W. 
Sworn, &c. J. S. 

N. B. If the service cannot convenientlj be made 
personally, it may be by leaving the copy at the 
house of the justice with a servant, or other inmate, 
and it must accordingly be so stated in the affidavit. 

(Vide p. 271.) 



Section 41. 

Form of Declaration of Insolvency by Trader, 

I, the undersigned J. E., do hereby declare, that 
am unable to meet my engagements. Dated this 
day of , in the year of our Lord 184 . 
Witness 
F. G., Signed J. E. 

Attorney of the Court 
of 

{Vide p. 296.) 



Section 42. 

Affidavit of Petitioning Creditor, where one Credi' 

tor^a Debt sufficient, 

(No title,) 

Edward Snow, of Cheltenham, in the county of 
Gloucester, builder, maketh oath, that Edward At- 
kins Felton, of Street, Cheltenham, in the county 
ofGloucester, timber merchant, dealer and chapman, 
is justly and truly indebted unto this deponent in 
the sum of fifty pounds and upwards (a). And 



(a) It is unnecessary to state the consideration in the affida- 
yit, Ex parte Jarmarif 2 G. & J. 25 ; and'diough it is the 
practice of some solicitors to state it, most do not. 
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this deponent further saith, that the said Edward At- 
kins Fehon is a trader, and hath hecome bankrupt, 
within the true intent and meaning of the statutes 
made and now in force concerning bankrupts, as this 
deponent believes. 



E. S. Sworn at Cheltenham aforesaid, this 

day of , one thousand 

eight hundred and forty-five. 
Before me, 
W.J. 
A Master Extraordinary in Chancery. 



Affidavit of Petitioning Creditor, where two join in 
order to make up a sufficient Amount. 

{No title.) 



John Williams, of Walsall, in the county of Staf- 
ford, saddler, and Edward Simpson, of the same 
place, brass- founder, severally make oath and say, 
and first this deponent John Williams for himself 
saith, that William Ford, of Bilston, in the county 
of Stafford, ironmonger, dealer and chapman, is 
justly and truly indebted unto this deponent in the 
sum of forty-five pounds and upwards. And this 
deponent, Edward Simpson, for himself saith, that 
the said William Ford is justly and truly indebted 
unto this deponent and James Marsh, his co- 
partner in trade, in the sum of thirty-five pounds 
and upwards. And both these deponents say, that 
they verily believe that the said William Ford hath 
hecome banki;upt within the true intent and mean- 
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ing of the statutes made and now in force ooncesn- 
ing bankrupts. 

J. W. The deponents, John Williams and 

£. S. Edward Simpson, were seTerally 

sworn at Walsall, in the county of 

Stafford, the day of , 

1845. 

Before me, 
S. S. 
A Master Extraordinary in Chancery. 

N.B. If the debts of two creditors do not amount 
to 701. three or more may join; but in that case 
their debts must altogether amount to 100/. 

(Ffrfe p. 297.) 



Section 43. 

Form of Petition for Fiat. 

To the Right Honourable the Lord Hi<^h Chancellor 
of Great Britain. 

The humble petition of Edward Snow, of Chel- 
tenham, in the county of Gloucester, builder, 
on behalf of himself and all other the credi- 
tors of Edward Atkins Felton, of Street, 
Cheltenham, in the county of Gloucester, 
timber merchant, dealer and chapman, 

Showeth, 

That the said Edward Atkins Felton, 
being a trader and indebted unto your petitioner 
in the sum of fifty (a) pounds or upwards, did 



(a) If several creditors join in petitioning (the debt of one 
not being large enough), this must be 70/. or. JlOO/., according 
as it is made up of the debts of two or moreff^no^itors. 
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lately commit an act of bankruptcy, within the true 
intent and meaning of the laws concerning bankrupts, 
and that your petitioner hath filed such affidavit as 
is by law required. 

Your petitioner, therefore, most humbly prays, 
that your Lordship will be pleased to issueyour 
fiat, authorizing your petitioner, as such cre- 
ditor as aforesaid, to prosecute his complaint 
in the District Court of Bankruptcy. 

And your petitioner shall ever pray, &c. 

E. S. 
Witness P. K., 
Solicitor for the said Edward Snow, 
the petitioner. 

To be signed by the petitioning creditor, and at- 
tested by the solicitor or his clerk. 

(Vide p. 297.) 



Section 44. 

Form of Petition to have Fiat directed to a differ- 
ent District Court than that nearest the Bank- 
rupfs Residence. 

In the Court of Review. 

In the matter of A. B., against whom a fiat in 
bankruptcy is intended to be issued. 

To the Right Honourable the Chief Judge and the 
other Judges of the Court of Review. 

The humble petition of C. D. of &c. 

Showeth, 

That A. B., of , in the county of , 
grocer, dealer and chapman, being a trader and in- 
debted to your petitioner in the sum of one hundred 
pounds or upwards, did lately become bankrupt, 
within the tru^lntent and meaning of the law con- 

83 
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oerning bankrupts, and that your petitioner hath 
made such affidavit as is b j kw required. 

That {here net cut the facte relied upon in support 
of the petition). 

Your petitioner, therefore, humbly prays that 

your Honours will order that the fiat to be 

issued against the said A. B. may be directed 

to the commissioners of Bankrupt for the 

district. 

And your petitioner will ever pray, &c. 

(Signed) CD. 

Signed in the presence of 
W.J. 
Solicitor to the petitioner 

in the matter of this petition. 

Form of Affidavit in support of the above Petition. 

In the Court of Review. 

In the matter of A. B., against whom a fiat 
in bankruptcy is intended to be issued. 

C. D. of , in the county of , , 

maketh oath and saith, that {proceed in the affidavit 
to verify the allegations in the petition.) 

C. D. Sworn at , in the county 

of , the day of , 
1845. 

Before me, 
R. S. 
A Master Extraordinary in Chanceiy. 

{Vide p. 298.) 
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^' Section 45. 

Form of Memorandum to he indorsed on or written 
at the Foot, or in the Margin of the Deed, and 
signed by the Commissioners, Judge, or Master, 
before whom the Deed is acknowledged. 

This deed, marked A, [or any other letter or mark,"] 
was this day produced before us, and acknowledged 
by Mary Smith therein named to be her act and 
deed; previous to which acknowledgment the said 
Mary Smith was examined by us separately and apart 
from her husband, touching her knowledge of the 
contents of the said deed and her consent thereto, 
and declared the same to be freely and voluntarily 
executed by her. Dated the day of 
one thousand eight hundred and 

A. B. 

CD. 

Form of the Memorandum^ where more than one 
Married Woman acknowledges the Deed respect* 
ing the same Property at the same Time. 

This deed marked A, [or other mark, as before,'] 
was this day produced before us, and acknowledged 
by Mary Smith and Ann Brown therein named to be 
their several acts and deeds; previous to which 
acknowledgments the said Mary Smith and Ann 
Brown were examined by us separately and apart 
from their respective husbands, touching their know- 
ledge of the contents of the said deed and their con- 
sent thereto, and each of them declared the same to 
be freely and voluntarily executed by her. Dated 
the day of , one thousand eight hun- 

dred and 

A. B. 

CD. 

N. B. If the deed be acknowledged before a Judge 
or a Master in Chancery, the word ''me" must be 
substituted for the word ''im" in two places in the 
above forms. 

^ {Vide p. 310.) 
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Section 46. 

Form of Certificate of taking the Acknowledgment 
to he signed by the Commissioners, where one 
Married Woman acknowledges one Deed, 

These are to certify, that on the day of 

, in the year one thousand eight hundred 
and , before us A. B. and CD., two of the 

)erpetual Commissioners appointed for the county 
or "city, &c."] of (a) for taking the ac- 

knowledgments of deeds by married women, pur- 
suant to an act passed in the fourth year of the 
reign of his Majesty King WiUiam the Fourth, in- 
tituled ''An Act for the Abolition of Fines and 
Recoveries, and for the Substitution of more simple 
Modes of Assurance," appeared personally* Mary 
the wife of James Smith, and produced a certain in- 
denture marked A [or such mark as the deed bears], 
bearing date the day of , one thou- 

sand eight hundred and , and made between 

William Edwards (b) of the first part, the said James 
Smith atid Mary his wife of the second part, and 
Thomas White of the third part, and acknowledged 
the same to be her act and deed: and we do here- 
by certify, that the said Mary was at the time of 
her acknowledging the said deed of full age and 
competent understanding, and that she was exa- 
mined by us apart from her husband touching her 
knowledge of the contents of the said deed, and 
that she freely and voluntarily consented to the 
same. 

A. B. 
CD. 



(a) Although the commissioners be appointed for more than 
one county, city, &c. this blank should be filled np only with 
the county or city, &c. in which the acknowledgment is taken. 

(b) The names of the parties merely should be inserted, and 
not their descriptions and additions. ^^ 
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Form of Certificate where more than one Married 
Woman at the same Time acknowledges the same 
Deed respecting the same Property. 

Proceed as in the last to the asterisk and then 
as follows .'1 Mary the wife of James Smith, and Ann 
the wife of Robert Brown, and produced a certain 
indenture marked A \or other mark as before'], 
hearing date the day of , 

one thousand eight hundred and , and made 

between hi illiam Edwards of the first part, the said 
James Smith and Mary his wife, and the said Robert 
Brown and Ann his wife of the second part, and 
Thomas White of the third part, and acknowledged 
the same to be their respective acts and deeds; 
and we do hereby certify that the said Mary and 
Ann were at the time of their respectively acknow- 
ledging the said deed of full age and competent 
understanding, and that each of them was examined 
by us apart from her husband touching her know- 
ledge of the contents of the said deed, and that 
each of them freely and voluntarily consented to the 
same. 

A. B. 

CD. 



Form of Certificate where one Married Woman at 
the same Time acknowledges more than one Deed 
respecting the same Property, 

Proceed as before to the asterisk and then as fol- 
lows:'] Mary the wife of James Smith, and produced 
a certain indenture marked A, bearing date the 
day of , one thousand eight hundred 

and , and made between William Edwards 

of the first part, the said James Smith and Mary 
his wife of the second part, and Thomas White of 
the third part, and also a certain indenture marked 
B, bearing date the day of , one thou- 

sand eight hundred and , and made between 
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the said William Edwards of the first part, the said 
James Smith and Mary his wife of the second part, 
and John Williams of the third part, and acknow- 
ledged the same to he her several acts and deeds; 
and we do herehy certify, that the said Mary, was 
at the time of her acknowledging the said deeds of 
full age and competent understanding, and that she 
was examined by us apart from her husband touch- 
ing her knowledge of the contents of the said deeds, 
and that she freely and voluntarily consented to the 

same. 

A. B. 
CD. 

Form of Stating a Lease and Release in the 

Certificate. 

And produced certain indentures of lease and re- 
lease, bearing date respectively the and 
days of , one thousand eight hundred and 
, the lease marked A, and made between &c., 
and the release marked B, and made between &c., 
and acknowledged the same to be, &c. [as in the 
last form.'] 

Forms of Certificate where Acknowledgment made 
before a Judge or Master, 

These are to certify, that on the day of 

, in the year one thousand eight hundred 
and , before me, the undersigned ^tV Nicholas 

Conyngham Tindaly Knight, Lord Chief Justice of > 
the Court of Common Pleas at Westminster, ap- 
peared personally [proceed as in the forms already 
given, only substituting the word " me*' for the 
word " us."] 

The follounng will show the Forms where the Deed 
is acknowledged before any other Judge than the 
Chief Justice of the Court of Common Pleas, 
and where it is acknowledged before a Master in 
Chancery. 

Before me Thomas Lord Denman, ^Lord Chief 
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Justice of the Coart of Queen's Bench at Westmin- 
ster, appeared personally, &c. 

Before me Sir Frederick Pollock, Knight, Lord 
Chief Baron of the Court of Exchequer at Westmin- 
ster, appeared personally, &c. 

Before me Sir Thomas Coltman, Knight, one of the 
Justices of the Court of Common Pleas at Westmin- 
ster, appeared personally, &c. 

Before me Sir William Wightman, Knight, one of 
the Justices of the Court of Queen's Bench at West- 
minster, appeared personally, &c. 

Before me Sir James Parke, Knight, one of the 
Barons of the Court of Exchequer at Westminster, 
appeared personally, &c. 

Before me the undersigned William Wingfield, 
one of the Masters in ordinary of the Court of Chan- 
cery, appeared personally, &c. 

See Form of Certificate where acknowledgment 
made before Commissioners specially appointed, 
post, section 49. 

{Vide p. 310.) 



Section 47- 

Form of Affidavit of Acknowledgment and Signa- 
ture of Certificate to be made by either of the 
Commissioners, whether concerned in the Transact 
turn or not, where the Married Woman is known 
to him. 

In the Common Pleas. 

A. B. of in the of gentleman, 

one of the attomies [or " solicitors"] of the Court 
of - maketh oath and saith, that he knows 
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Mary the wife oi James Smith, in the certificate here- 
unto annexed mentioned, and that the acknowledg- 
ment therein mentioned was made by the said Mary, 
and the certificate signed by this deponent and C. D. 
of the Commissioners in the said certificate 

mentioned, on the day and year therein mentioned, 
at in the county of in the presence 

of this deponent ; and that at the time of making 
such acknowledgment the said Mary was of full 
age and competent understanding, and that the said 
Mary knew the said acknowledgment was intended 
to pass her estate in the premises respecting which 
such acknowledgment was made. And this depo- 
nentr further saith, that he this deponent is not 
[or if the /act be otherwise, ** saith, that to the best 
of this deponent* s knowledge and belief, the said 
C. D., one of the said Commissioners, is not"] in 
any manner interested in the transaction giving 
occasion for such acknowledgment, or concerned 
therein as attorney, solicitor, or agent, or as clerk 
to any attorney, solicitor, or agent, so interested or 
concerned. And this deponent further saith, that 
previous to the said Mary making the said acknow- 
ledgment, he this deponent inquired of the said 
Mary whether she intended to give up her interest 
in the estates in respect of which such acknowledg- 
ment was taken, without having any provision made 
for her in lieu of or in return for, or in consequence 
of her so giving up her interest in such estates, and 
that in answer to such inquiry the said Mary de- 
clared,* that she did intend to give up her interest 
in the said estates without having any provision 
made for her in lieu of, or in return for, or in con- 
sequence of her so giving up such her interest ; of 
which declaration of the said Mary this deponent 
has no reason to doubt the truth, and verily be- 
lieves the same to be true.'*' And lastly, this depo- 
nent saith, that in the deed acknowledged by the 
said Mary, the premises wherein she is stated to be 
interested, are described to be in Penkridge, in the 
county oi Stafford, [or "in the parish of' Penkridge, 
in the county of Stafford,'''] [this should he taken 
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from and correspond with the deed, and should show 
all the places or parishes and counties (if more than 
one) in which the premises are by the deed described 
to be. If the deed is acknowledged in respect of 
money and not of real property y state what it appears 
by the deed the money consists of.'\ 

Sworn, &c. A. B. 

Form of Affidavit to be made by a Commissioner y 
whether concerned in the Transaction or not, where] 
the Married Woman is not known to him, another [ 
Person joining in the Affidavit to identify her. 

In the Common Pleas. 

W. J. of , in the county of , 

stone mason, and A.B. of , in the county 

of , gentleman, one of the attornies [or 

"solicitors"] of the Court of , and one 

of the Commissioners mentioned in the certificate 
hereunto annexed, severally make oath and say; 
and first this deponent W. J. for himself saith, that 
he knows Mary the wife of James Smith, in the cer- 
tificate hereunto annexed mentioned, and that at 
the time of making the acknowledgment therein 
mentioned, the said Mary was of full age; and this 
deponent A. B. for himself saith, that the acknow- 
ledgment in the said certificate mentioned, was made 
by the said Mary, and the certificate signed by this 
deponent and C. I), of , in the county of 

, gentleman, the Commissioners in 
the said certificate mentioned, on the day and year 
therein mentioned at , in the county of 

, in the presence of this deponent, 
and that at the time of making such acknowledg- 
ment, the said Mary was of competent understand- 
ing, and that the said Mary knew the said acknow- 
ledgment was intended to pass her estate in the pre- 
mises respecting which such acknowledgment was 
made; and this deponent A. B. for himself further 
saith, that he this deponent is not [or if the fact be 
otherwise, ''^aith that to the best of this deponent's 
knowledge and belief the said C. D., one of the 
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said Commissioners is not"] in any manner inter- 
ested in the transaction giving occasion for such 
acknowledgment, nor concerned therein as attorney, 
soHcitor or agent, or as clerk to any attorney, soli- 
citor or agent so interested or concerned ; and 
this deponent A. B. for himself further saith, that 
previous to the said Mary making the said acknow- 
ledgment, he this deponent inquired of the said 
Mary, whether she intended to give up her interest 
in the estates in respect of which such acknow- 
ledgment was taken, without having any provision 
made for her in lieu of, or in return for, or in con- 
sequence of her. so giving up her interest in such 
estates, and that in answer to such inquiry, the said 
Mary declared* that she did intend to give up her 
interest in the said estates, without having any pro- 
vision made for her in lieu of, or in return for, or 
in consequence of her so giving up such her in- 
terest, of which declaration of the said Mary, this 
deponent has no reason to doubt the truth, and he 
verily believes the same to be true;* and lastly, the 
said A. B. for himself saith, that in the deed ac- 
knowledged by the said Mary, the premises wherein 
she is stated to be interested are described to be in 
[eonclviding as directed at the end of the lastformJ] 

Sworn by the deponents, ^ W. J. 

William Jones and A. B. I A. B. 

at , in the county ] 

of , the day of )- 

, in the vear 
our Lord one thousand 
eight hundred and 

Before me, 
W. J. 
A Commissioner for taking affidavits in the 
Court of Common Pleas at Westminster. 

If a provision is mad^for the married woman, the 
passage between the asterisks in the foregoing forms 
must be omitted, and the following substituted for ity 
in the 'place where it occurs : 
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« 

That a provision was to be made for her in con- 
sequence of her giving up such her interest in the 
said estates. And this deponent [A. B.] (a) saith, 
that before her acknowledgment was so taken, he 
was satisfied, and does now verily believe that such 
provision has been made by deed [or "writing,"] 
and that such deed {or " writing "] has been pro- 
duced to this deponent and the said C. D. 

If the deed or instrument making the provision be 
not actually prepared, but the terms merely reduced 
into toritinff, the passage will be thus: 

That a provision was to be made for her in con- 
sequence of her giving up such her interest in the 
said estates; and this deponent [A. B.J {a) saith, 
that before her acknowledgment was so taken, he 
was satisfied, and does now verily believe that the 
terms thereof have been reduced into writing, and 
that such writing has been produced to this deponent 
and the said CD. 

It sometimes happens that a sum of money is to 
be paid to the married woman, in which case the 
passage mag be thus : 

That the sum of £ was to be paid to her in lieu 
of her interest in the said estates; and this deponent 
[A. B.] (a) saith, that before her acknowledgment 
was so taken, the said sum of £ was paid to her in 
the presence of this deponent and the said C. D. 

Form of Affidavit of Acknowledgment and Signature 
of Certificate to be made by an Attorney {not one 
of the Commissioners) where the Married Woman 
is known to him* 

In the Common Pleas. 

G. E. of , in the county of , 

gentleman, one of the attornies [or " solicitors *'] of 
the Court of , maketh oath 

and saith, that he knows Mary the wife of James 
Smith, in the certificate hereunto annexed mentioned. 



(a) The deponent's name to be inserted here only in case 
there be two deponents to the affidavit. 
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and that the acknowledgment therein mentioned^ 
was made hj the said Mary and the certificate 
signed by A. B. of , in the county of 

, gentleman, and C. D. of , in the county 
of , gentleman, the Commissioners in the 

said certificate mentioned, on the day and year 
therein mentioned, at , in the county of , 

in the presence of this deponent, and that at the 
time of making such acknowledgment the said Mary 
was of full age and competent understanding, and 
that the said Mary knew the said acknowledgment 
was intended to pass her estate in the premises 
respecting which such acknowledgment was made. 
And this deponent further saith, that to the best of 
this deponent* s knowledge and belief, the said A. B. 
[or '< C. D."] one of the said Commissioners, is not 
in any manner interested in the transaction giving 
occasion for such acknowledgment, or concerned 
therein as attorney, solicitor, or agent, or as clerk to 
any attorney, solicitor, or agent, so interested or 
concerned. And this deponent further saith, that 
previous to the said Mary making the said acknow- 
ledgment, he this deponent inquired of the said 
Mary whether she intended to give up her interest 
in the estates in respect of which such acknowledg- 
ment was taken, without having any provision made 
for her in lieu of or in return for or in consequence 
of her so giving up her interest in such estates, and 
that in answer to such inquiry, the said Mary de- 
clared* that she did intend to give up her interest 
in the said estates without having any provision 
made for her in lieu of or in return for or in conse- 
quence of her so giving up such her interest, of 
which declaration of the said Mary this deponent 
has no reason to doubt the truth, and he verily be- 
lieves the same to be true.* And lastly, this de- 
ponent saith, that in the deed acknowledged by the 
said Mary, the premises wherein she is stated to be 
interested are described to be in, [concluding as di- 
rected at the end of the former affidavit, p. 388.J 
Sworn, &c. G. E. 
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Form of Affidamt to he made by an Attorney {not 
being one of the Commissioners) where the Mar- 
ried Woman is not known to him, another Person 
joining in the Affidavit to identify her, 

J. A. of 9 in the county of , 

grocer, and G. -E., of the same place, [or " of , 

in the same county," or " of , in the county 

of ,"] gentleman, one of the attomies 

[or "solicitors"] of the Court of , severally 

make oath and say,7and first this deponent John 
Adams for himself saith, that he knows Mary the 
wife of James Smith, in the certificate hereunto an- 
nexed mentioned, and that at the time of making 
the acknowledgment therein mentioned, the said 
Mary was of full age. And the said George Ed- 
wards for himself saith, that the acknowledgment in 
the said certificate mentioned was made hy the said 
Mary, and the certificate signed hy A. B., of , 

in the county of , gentleman, and C. D., of , 

in the county of , gentleman, the Commissioners 
in the said certificate mentioned, on the day and 
year therein mentioned, at , in the county of 

, in the presence of this deponent, and that at 
the time of making such acknowledgment, the said 
Mary was of competent understanding, and that the 
said Mary knew the said acknowledgment was in- 
tended to pass her estate in the premises respecting 
which such acknowledgment was made. And this 
deponent George Edwards for himself further saith, 
that to the hest of this deponent's knowledge and 
belief, the said A. B. [or "C. D."] one of the said 
Commissioners, is not in any manner interested in 
the transacti(Hi giving occasion for such acknowledg- 
ment, or concerned therein as attorney, solicitor, or 
agent, or as clerk to any attorney, solicitor, or agent, 
so interested or concerned. And this deponent, the 
said George Edwards, for himself further saith, that 
previous to the said Mary making the said acknow- 
ledgment, he this deponent inquired of her the said 
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Mary, whether she intended to give np her interest 
in the estates in respect of which such acknowledg- 
ment was taken, without having any provision made 
for her in Heu of or in return for or in consequence 
of her so giving up her interest in such estates ; and 
that in answer to such inquiry, the said Mary de- 
clared* that she did intend to give up her interest 
in the said estates without having any provision 
made for her in lieu of or in return for or in conse- 
quence of her so giving up such her interest, of 
which declaration of the said Mary this deponent 
has no reason to douht the truth, and he verily be- 
lieves the same to be true.* And lastly, the said 
George Edwards for himself further saith, that in 
the deed acknowledged by the said Mary, the pre* 
mises wherein she is stated to be interested are de- 
scribed to be in, [concltidinff as directed at the end 
of former affidavit, page 388.] 

Sworn by the deponents, &c. J. A. 

G. K. 

Form of the Passage to be substituted for that be- 
tween the Asterisks, in the last two Affidavits, 
where a Provision is made for the Married Woman. 

''That a provision was to be made for her, in con- 
sequence of her giving up such her interest in the 
said estates. And this deponent [George Edwards] (a) 
saith, that before her acknowledgment was so taken, 
he was satisfied, and does now verily believe that 
such provision has been made by deed [or 'writing^] 
and that such* deed [or 'vmting'] has been pro- 
duced to the said Commissioners." 

Form of the Passage where the Deed, 4**- ** ^^ 
yet prepared, but the Terms merely reikieed into 
writing. 

" That provision was to be made for her, in con- 
sequence of her giving up her interest in the said es- 

(a) The deponent's name to be inserted here only in case 
there be two deponents to the affidavit. 
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tates. And this deponent [George Edwards] (a) saith» 
that hefore her acknowledgment was so taken, he was 
satisfied, and does now verily helieve that the terms 
thereof have been reduced into writing, and that such 
writing has been produced to the said Commissioners.'' 

Form where a Sum of Money is paid, 

*' That the sum of £ was to be paid to her in 

lieu of her interest in the said estates ; and this de- 
ponent [George Edwards] (a) saith, that before her 
acknowledgment was so taken, the said sum of S 
was paid to her in the presence of this deponent and 
the said Commissioners." 

In case the Certificate is of the Acknowledgment of 
more than one Married Woman, the follovnng will 
show how the Language of either of the foregoing 
Affidavits is to be varied, 

Saith, that he knows Mary the wife of James 
Smith, and Ann the wife of Robert Brown, in the 
certificate hereunto annexed mentioned, and that the 
acknowledgment therein mentioned was made by the 
said Mary and Ann, and the certificate signed, &c.; 
and that at the time of making such acknowledg- 
ment, the said Mary and Ann were each of full age 
and competent understanding, and that each of them, 
the said Mary and Ann, knew the said acknowledg- 
ment was intended to pass her estate, &c. That 
previous to the said Mary and Ann making the said 
acknowledgment, he this deponent inquired of each 
of them, the said Mary and Ann, -whether she in- 
tended to give up her interest, &c.; and that, in 
answer to such inquiry, each of them, the said Mary 
and Ann, declared, &c. [If both are similarly eir' 
cumstanced as to there being a provision or no pro- 
vision, the language of the affidavit in this part will 
run as just stated; but if one is to have a provision 
and the other not, the answer of each must be stated 



(a) The deponent's name to be inserted here only in case 
there be two deponents to the affidavit. 
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separately, and the affidamt varied accordiTigly,'] of 
which declarations of the said Mary and Ann, this 
deponent has no reason to doubt the truth, &c. And 
lastly, this deponent saith, that in the deed acknow- 
ledged by the said Mary and Aim, the premises 
wherein they are stated to be interested, &c. 

Form of the Affidavit where the Acknowledgment is 
made before a Judge, or Master in Chancery. 

In the Common Fleas. 

Thomas White, of No. 11, Bedford Row, in the 
county of Middlesex, gentleman, one of the attomies 
[or " solicitors"] of the Court of , maketh oath 
and saith, that he knows Mary, the wife of James 
Smith, in the certificate hereunto annexed mentioned, 
and that the acknowledgment therein mentioned was 
made by the said Mary and the certificate signed by 
the Judge [or ** Master"] in the said certificate men- 
tioned, on the day and year therein mentioned, at , 
on the day of , in the presence of this depo- 
nent, and that at the time of making such acknow* 
ledgment, the said Mary was of full age and compe- 
tent understanding, and that the said Mary knew the 
said acknowledgment was intended to pass her estate 
in the premises respecting which such acknowledg- 
ment was made. And this deponent further saith, 
that previous to the said Mary making the said ac- 
knowledgment, he this deponent inquired, &c. [Pro- 
ceed from here in precisely the same manner as in 
either of the two forms of affidavit formerly given 
to be made by an attorney, not being a Commissioner, 
except that where the clatise applicable where a 
provision is made, occurs, the word "Judge," or 
** Master," must be used, instead of the word " Com- 
missioners." If the attorney making the affidavit do 
not know the married woman, and therefore it be ite- 
cessary that another party should join in the affida^ 
vit, this form can easily be altered by referring to 
the fourth form of affidavit above given."] 

(Fi(fcp.314). 
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SscTiOfr 48. 

Form of Affidavit to obtain a Special Commission 
to take the acknowledgment of a Married Wo~ 
man unthin the Kingdom, to be made by any one 
cognizant of the Facta to be stated in it. 

In the Common Pleas. 

£. F., of , in the county of , maketh oath 
and saith, that hy a certain deed, intended to he ex- 
ecuted hy Mary, the wife of James Smith, of , 
in the county of , and by certain other parties, it 
is intended that the said Mary should release [or 
''extinguish," &c.] her interest in certain premises 
\or "money,*'] in the said deed mentioned, and that, 
in order to gire full effect to the same, it will be ne- 
cessary that the said Mary should acknowledge the 
same, in pursuance of the provisions of an act passed 
in the fourth year of his late Majesty's reign, in- 
titled, ''An Act for the Abolition of Fines and 
Hecoveries, and for the substitution of more simple 
Modes of Assurance." And this deponent further 
saith, that the said Mary is confined to her room by 
illness, and that the nearest residence of a perpetrnd 
Commissioner for taking acknowledgments under the 
said acty is upwards of miles from the residence 
of the said Miu*y, and that there is no second perpe- 
tual Commissioner residing within miles of the 
residence of the said Mary. And this deponent 
further saith, that two perpetual Commissioners can- 
not be procured to attend to take the acknowledg- 
ment of the same deed by the said Mary, for the fees 
fixed by the Rules of this Court, not without incur- 
ring a considerable expense. And this deponent 
further saith, that A. B., of , in the county of 
, attorney at law, and C. D., of , in the 
county aforesaid, attorney at law (a) are, in this de- 

(a) If thought proper, more than two may be named to act 
as Commissioners, and it will often be convenient to name 
more, lest one out of two should be unable to attend when 
necessary. 

T 
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ponent's judgment, fit and proper persons to receive 
the acknowledgment of the said deed by the said 
Mary, and are willing to attend for that purpose. 
And this deponent lastly saith, that the present resi- 
dence of the said Mary is at , in the county 
aforesaid, and that it is intended that the said deed 
shall be acknowledged by her there. 

Sworn, &c. E. F. 

(Vide p. 315.) 



Section 49. 

Farm of Certificate of Acknowledgment by Com- 
miuumers specially appointed under Section 83 
of the Act. 

These are to certify, that on the day of , 
in the year one thousand eight hundred and , 

before us, the undersigned A. B. and C. D., two of 
the Commissioners specially appointed, pursuant to 
an act passed in the fourth year of the reign of his 
Majesty King William the Fourth^ intitled, ^'An 
Act for the Abolition of Fines and Recoveries, and 
for the Substitution of more simple Modes of As- 
surance," for taking the acknowledgment of any 
deed by Mary the wife of James Smith, appeared 
personally, &c. [The rest as in section 46.] 

A.B. 

CD. 

(Ftilep. 316.) 
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Section 50. 

Form of Return to be indorsed by the Special Com" 
missioners, who take the Acknowledgment, on 
the back of the Commission. 

The execution of the within commission appears 
by the certificate hereunto annexed. 



A. B. 
CD. 



(Ftdep. 316.) 



Section 51. 

Form and Substance of Note of Instructions for 
Special Commission to take the Acknowledgment 
of a Married Woman who is out of the Kingdom, 

Special commission to take the acknowledgment 
of Mary, the wife of James Smith, gentleman, now 
residing at Nevers, in the kingdom of France, of a 
certain deed of release [or '' surrender,", &c., as it 
may be'\ wherehy it is intended to pass \or ** extin- 
guish," &c.] her estate as a married woman. 

Commissioners* names. 

A. B. of , merchant^ &c. 
C. D. of , ditto. 

[Their description to be according to the fact J] 

{Vide p. 316.) 



t2 
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Section 52. 
Fonmfor Acknowletfymeni tmken abroad. 

The form of memorandum on the deed is the 
same as in section 45. 

The form of certificate of acknowledgment before 
Special Commissioners out of the kingdom is exactly 
the sHme as that in section 49. 

The form of the return to be indorsed on the back 
of the commission is the same as in section 50. 

Form of Affidavit to he made by one of the Com- 
missioners where Acknowledgment taken out of 
the Kingdom. 

In the Common Pleas. 

A. B.| of Nevers, in the kingdom of France, mer- 
chant, one of the Commissioners mentioned in the 
certificate hereunto annexed, maketh oath and saith, 
that he knows Mary, the wife of James Smith, in the 
said certificate mentioned, and that the acknowledg- 
ment therein mentioned was made bj the -said ISfaij, 
and the certificate signed by this deponent and C. D. 
of Nevers i^oresaid, merchant, the other Commis- 
sioner in the said certificate mentioned, on the da? 
and year therein mentioned, in the presence of this 
deponent, &c. [the rest of the affidavit will be the 
same, and varied by the same circumstances as 
when mmde by a perpetual Commissioner not eon- 
cemed,for which see pa$e% 387 to 391.] 

Sworn at Nevers, in the king- ^ A. B. 

dom of France, the day of 
, in' the year of our Lord one 
thousand eight hundred and , 
before me, F. G. 

\_Signature of persons before whom affidavit sworn: 
describe his character as " maire of, &c." and add 
these words, " authorized by the law of France to 
administer oaths in Nevers aforesaid."] 
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Form of Notarial Certificate, 

ly R. S., notary public, of lawful authority ad» 
initted and swom» dwelling at Nevers, in the kingdom 
of France, hereby certify, that A. B. of Nevers afore- 
said, merchant, on the day of , one thousand 
eight hundred and thirty-seven, was sworn in my 
presence to the truth of the affidavit hereunto an- 
Bexed by and before F. G.; and I do hereby certify, 
that the said F. 6. is {state here the name of hie office, 
or other qualification to administer oaths'] in Nevers 
aforesaid, and as such is qualified to administer oaths 
there, and that the name A. B., subscribed to the said 
affidavit, and also the name of F. G., subscribed to 
the jurat thereof, are of the respective proper hands- 
writing of the said A. B. and F. G., and were respect- 
ively signed by them in my presence. 

In testimony whereof I have hereunto set my hand 
and notarial seal. Dated the day of , one 

thousand eight hundred and forty 

[Notarial sealJ] R. S. 

Form of Instructions to be sent by the Solicitor in 
England to the Commissioners, for their Guidance, 
to accompany the Documents which will have been 
already prepared. 

The two Commissioners who are to take the ac- 
knowledgment of Mrs» Smith must meet together, 
and the deed having been executed by her (a), they 
must then (in the absence of her husband, who, if 
he be present, must be requested to retire out of 
the room, and out of sight and hearing) examine 
her, and ascertain from her that she knows the ob- 
ject and effect of the deed, and that it will pass 
away her interest in the property in respect of 

(a) Proper instractions for the execution of the deed, itating 
how it IB to be signed, sealed, delivered, and attested, should 
accompany the documents, where no person acquainted with 
the English form of executing a deed is likely to be present. 
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which she has executed it. Having satisfied them- 
selves that she knows this, they next inquire whe- 
ther her consent to the deed is quite free and vohin- 
tarj on her part, and that in executing it she did 
not act under any constraint; having satisfied them- 
selves of this, thej must then inquire whether it 
is her intention to give up her interest in the pro- 
perty to be passed by the deed without having any 
provision made for her in lieu of, or in return for, 
or in consequence of her so giving up her interest 
in such property ; * as it is her intention to do so, it 
will be found that she will answer this inquiry in 
the affirmative;* having made all these inquiries, 
and having received satisfactory answers, they must 
then proceed to receive the acknowledgment, which 
is done by producing the deed to Mrs. Smith,, and 
asking her this question, " Do you acknowledge 
this to be your act and deed?" and, having given 
her answer in the affirmative, Mrs. Smith has no- 
thing further to do. The date (which must be the 
day the acknowledgment is made) must then be 
filled into the memorandum, which will be found at 
the back [or in the margin, or at the foot] of the 
deed, and also into the certificate on the separate 
piece of parchment, and both the Commissioners 
must then sign the memorandum on the deed, the 
return at the back of the commission, and also the 
separate certificate, in the places pointed out by a 
pencil mark [tohich should be done] ; and the Com- 
missioner who is to make the affidavit, must take 
care to see the other sign the certificate. The cer< 
tificate must then be annexed to the affidavit, and 
one of the Commissioners must then proceed to get 
sworn to the affidavit, first taking care to fill in at 
the beginning his name, residence, and descriptioD, 
in the words used in the commission; and also fur- 
ther on in the affidavit, the name, residence, and 
description of the other Commissioner, also in the 
words used in the commission ; the date left blank 
in the body of the affidavit must be filled up with 



\ 
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the day the acknowledgment is taken, and the other 
blank, with the -name of the town or other place 
where it is taken. The Commissioner who is to 
make the affidavit must then sign his name at the 
foot of it, in the place pointed out. The affidavit 
must then be sworn before some officer, who, by 
the law of France^ has authority to administer oaths ; 
and the Commissioner who is to make the affidavit 
must procure a notary public to accompany him to 
that officer ; he must then be sworn to the truth of 
the affidavit, and the blanks in the jurat or memo- 
randum of the swearing at the end, must be filled up 
with the day the affidavit is sworn, and the town or 
place where it is sworn ; in doing this, care must be 
taken that no erasure, interlineation, or striking 
out occurs in the jurat ; if any mistake be made, so 
that the present jurat cannot be used without, it 
must be entirely struck out with a pen, and a fresh 
jurat altogether written, without any interlineation, 
&c. It must be understood that this is essential. 
If in the body of the affidavit any mistake be made 
in filling up the blanks, so as to render any inter- 
lineation, erasure, or striking out necessary, it will 
not be so important as where it is in the jurat ; but 
wherever that occurs, the officer b«=;fore whom ihe 
afilidavit is sworn must write the initials of his 
name opposite to each interlineation, erasure, &c. ; 
this will be sufficient in the body of the affidavit, 
but not in the jurat, which, in such case, must be 
treated as before directed. The affidavit having 
been sworn, and the jurat properly completed, the 
officer before whom the affidavit is sworn hiust then 
sign his name to the jurat, adding the name of his 
office, and that he is authorized by the law of 
France to administer oaths in the place where the 
affidavit is sworn, which will of course be the place 
mentioned in the jurat. This having been done, 
the notary must be requested to give a written cer- 
tificate in the form sent, under his notarial seal : 
this certificate must, together with the commission. 
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be annexed to the other certificate and the affidavit. 
There will be nothing more to be done, and the 
documents must then be returned to England. 

If the eeue be one in which a provision is to be 
wkode for the woman in consequence of giving up her 
interest, the deed, ^. making the provision must 
accompany the documents, and be produced to the 
ComnUssionere ; and the passage between the astC" 
risks in the foregoing instructions must be omitted, 
and one to thefoUowing effect substituted for it: — 

As a provision is to be made, Mrs. Smith will 
state so, and the deed making such provision accom- 
panies the documents, and the Commissioners must 
have it produced to them, and it will be sufficient to 
satisfy Uiem that the provision has been made. 

(Fide p. 317.) 
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ABATEMENT of Suit, by what means, 89.— In what cases 
death of party abates suit, 90. — Ia what cases it does 
not, id. — Instances of abatement, 90 to 94. 

Abroad, commission to examine witnesses, 33.-<<^SerTice of 
subpoena in injunction cases where phiintiff at law is 
abroad, 62, 63. — Where plaintiff resides abroad de- 
fendant entitled to security for costs, 196, 199, 

Absconding Defendant, 180. 

Account, when directed to be kept, in injunction cases, 67. 

Accounts, proceedings to take, in Master's Office, 122 to 126. 
.—Form of affidavit verifymg them, 341.--Of Receivers. 
See Beciiver, 

Act of Bankruptcy. See Flat. 

Acknowledgment of Deed by Married Woman . In what cases 
deed must be acknowledged under 3 & 4 W. 4, c. 74, 301, 
302.— -Before whom acknowledgment made, 302, 303. — 
Perpetual commissioners, 303. — ^Where they may act, 
303, 304. — Special commissioners, 304. — Examination 
of the married woman, 304, 305. — Memorandum on 
deed, 305. — Certificate, id. — ^Affidavit, id. — Certificate 
and affidavit to be filed, id. — Power of Court of Com- 
mon Pleas to make rules, 305, 306.— *Rules made in 
pursuance of such power In Hilary Term, 1834, 306 to 
309.— Rule of Trinity Term, 1834, 309.— Practical 
DiKBCTiONS.-^Preparing memorandum and certificate 
for signature of commissioners, 310. — Forms of, 383, 
884, &c.-— Examination of the married woman, and 
taking her acknowledgment, 310 to 314.-<~Making affi- 
davit of acknowledgment, &c., 314, 315..— Forms of, 
387 to 396.— Filing certificate and affidavit, 315.— 
Taking seknowledgment under special eonmission in 

t3 
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Acknowledgment — (continued.) 

the kingdom, 315, 316. — ^Form of affidavit to obtain, 
397.— The like out of the kingdom, 316, 317.— Forms 
of proceedings, &c. on, 399 to 404. — Fees payable to 
Commissioners, 317. — Where more acknowledgments 
than one respecting the same property, 317, 318. — 
Other fees fixed by the rale of Hilary Term, 1834, 318, 
319. — Fees payable in cases of copyhold, 319, 320. 

Action at Law, when ordered in Chancery suit, 36. — Object 
of, 39.— Costs of, id. 

Administration of Assets in Master's Office, 131, 132. And 
see Creditor. 

Adverse Claims, in mandamus cases, 287, 288. And see /»• 
terpleader. 

Affidavits, definition of, 103.— How intituled, t<2.— To be ex- 
pressed in the first person, 5, n. (a). — Commencement 
of, 104. — Addition of deponent, 103. — Interlineations, 
erasures, &c. in, 104, 105. — Jurat of, 105. — Affidavit 
not to be sworn before parties' solicitor, t^. — Fee for 
swearing, id. — ^Forms of jurats, 105, 106. — Reference 
to documents annexed, 107. — Facts only to be stated 
in affidavits, id. — As to affidavits in reply, id. 

Affidavit, of service of subpoena, 5, 6. — Forms of, 323, 324. — 
To enlarge publication, 33. — ^Form of, 334. — In injunc- 
tion cases to move that service of subpoena on attorney 
of plaintiff at law may be good service, what to contain, 
62, 63. — ^To ground motion to extend the common in- 
junction, what to state, 63, 64. — ^To move for special 
injunction, what to contain, 65. — What to contain 
when used on injunction motion after answer, 66. — 
To ground motion for breach of injunction, 68. — On 
filing Interpleader Bill, what to state, 82. — Form of, 
339. — Partners plaintiffs must join in, 82. — To obtain 
writ of Ne exeat regno, 84. — ^To support applicatios 
for second amendment of bill after answer, 87. — By 
whom to be made, and what to contain, id. — Fresh 
affidavits cannot be used before Court on appeal from 
Master, 88. — On motion, when to be filed, 101. — An- 
swering it, &c., id. — In support of petitions, what to 
contain, 102. — How far receivable fay Master, 121.— 
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Affidavit — (continued). — 

•Verifying account brought into the Master's Office^ 
123, 124. — ^Form of, 341. — In support of creditor's 
debt, 131. — Forms of, 343 to 357.— Of auctioneer, 
as to biddings, 139. — Form of, 357. — In support of 
proposal for sale of timber or underwood, 149. — Form 
of, 360. — In support of proposal for Receiver, 154. — 
Of his sureties^ sufficiency, id. — Form of, 362. — In 
support of petition to sue or defend in fnrmd pau- 

peris, 205 Form of, 369 —Of husband and wife, of 

no settlement, 213.-»Form of, 369, 370.^ Of person 
entitled to dividends being alive, 214. — To obtain 
leave to file bill of review, 227. — To move for criminal 
information, 238 to 241. — ^To shew cause, 249. — la 
aggravation, 246, 247. — In mitigation, 250. — ^To move 
for quo warranto, 254.— Affidavit of relator, id, — Form 
of, 374. — To obtain certiorari to remove indictment, 
258, 259, 260. — To remove case reserved into Queen's 

Bench, 271, 272.— Form of, 377 When affidavits 

used on motion to quash orders, 276, 277.— How in- 
tituled before and after removal by certiorari, 277. — 
To ground motion for mandamus, 280. — Of examina- 
tion of, and acknowledgment of deed by married woman, 
314, 315.— Forms of, 387 to 396.— To obtain special 
commission to take acknowledgment of deed by married 
woman, 315. — Form of, 397. And see Scandal and 
Impertinence, 

Aggravation, affidavits in, 246, 247. 

Alimony, Ne exeat regno lies in case of, 83. — Amount writ 
indorsed for, 84. 

Amendment of Bill, when necessary, 86. — How effected, id, 
— Within what time from date of order, 89. — How often 
before answer, 86. — After answer, 87. — Within what 
time order to amend after answer must be obtained, id, 
— As to clerical errors, &c., id, — How leave obtained 
to make second amendment after answer, t^. — Affidavit 
for the purpose, id, — Special application to Master ne- 
cessary, in order to amend after replication, 87. — His 
decision may be appealed from, id, — Costs of amend- 
ing, 88.-~When fr«8h subpoena necessary on- amend- 
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Afiknowledgment of BU!— ^eom/tiiwe^. 

ment, S9. — On whom sabpoBOA to be terved, «!.— 
Tiffle to aniwer •mendiid bill, 10, 11. — Prooeediiig to 
oompd answer, 89. — Amendment cannot take place 
after witneiaes examined, 95. 

Appearanee, time for, 5.-— Imtmctions for, id. — Prooeedings 
where defendant does not appear, 5, 6.-~Appearance 
by plaintiff for defendant, 6. — By infant, how entered, 
49, 50.— Entering, for defendant, under atat. 1 W. 4, 
c. 36 ; 169.— Contempt for want of. See Contempt. 

Appeal Motion, how made, 226. 

Alteration of Decree, 6cc. See JReileiartii^t wad AppeaU. 

Answer, nature of, 8, 9.— Requires oath and signature, 9.— 
Time for putting in answer, 10, 11. — Further time, 11. 
— Proceedings when not put in in time, 11, 12. — In- 
structions for answer, 13.*-In what manner to be pre- 
pared, id, — Draft answer, 14.— Ingrossiog, id. — Form 
of conclusion of, 326. — Dedimus to take, 14. — ^Who 
may be commissioners, id, — ^As to plaintiff joining in 
commission to take, id. — Notice of taking, 15. — Form 
of, 326. — Commissioner's fee for taking, id. — Mode 
of proceeding, where 8e?eral defendants join in an 
answer, 15, 16.— Mode of taking answer, 16, 17, 18. 
•—In the case of peers, 18. — Forms of caption of an- 
swer, 327 to 329. — Transmitting answer to London 
when taken, 17, 18. — As to receiving answer withont 
oath of messenger, 18. — Without oath or signature, 
id. — ^Attestation of answer taken without oath, uL— 
Form of, 329. — Proceedings on answer coming in, 18, 
19. — Exceptions to, 19. — Proceedings on, 19, 20. — 
When answer is to be deemed suflkient, id. — ^Time fi»r 
puttiqg in further answer, id. — When answer to be 
taken as true, 22.— When not, id. — Of infant by guar- 
dian, how taken, 52, 53. — Of peers, how compelled, 
54. — How put in, 55. — By husband and wife, one or 
both, 55, 56. — Not in genersl required to mere bill of 
reyivor, 95.— Of infant, how to compel putting in of, 
172. — Of corporation, td.—- Of femeooverte, id. — In- 
sufficient, process of contempt, after, 173.«— Process of 
oonteo^ for want of. See Owrf«nyf. 
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Assignees. See Bankruptcy — Iwtolvent Debtor. 

Assigning Guardian. See Guardian. 

Atsistance, writ of, 176. 

Attachment, for not appearing, 7. And see Contempt. 

Auctioneer, on Sale in Master's Office, 136. — Form of affida** 

vit by, verifying biddings, 357. 
Authority of solicitor to institute suit, 217, 218. 

B. 

Bdl on attachment, when sheriff may take, 172. — As to suing 
on bail-bond, 173. 

Bank of England, how restrained from permitting transfer of 
stock or payment of dividends, 202, 203. 

Bankruptcy, effect of plaintiff's bankruptcy on suit, 93. And 
see Fiat in Bankruptcy. 

Biddings reserved, 134. — Opening the biddings, 145, &c. 

Bill in Chancery. Nature of it, 3. — How prepared, id. — In- 
structions for it, id. — Proceedings when drawn, 3, 4 ; 
and see Cross Bill. — Forms of conclusions of, 321 to 
323. — Ingrossing and filing, 4. — Defences to, 7, 8, 9. 
— ^Time for putting them in, 10, 11. And see Di^co- 
very-^Foreclosure — Injunction — Interpleader — Parti- 
tion — Perpetuating Testimony — Pro Confesso — 12e- 
deem — Ttenioor — Supplemental Bill. 

BiU and answer, motions on, to produce deeds, books, papers, 
&c., 98, 99. — To pay money into court on transfer 
stock, 100, &c. 

Bill of Review, where it lies, 227. — For whom, id. — Deposit 
on, id. — In what case leave of the Court necessary, id. 
— Affidavit for the purpose, id. — As to decree being 
first performed, 228. — ^Bill of Review only after decree 
inrolled, id. — Before decree inrolled, must in one case 
be Supplemental Bill, in the nature of a Bill of Review, 
229. — In another case a rehearing, id. 

Books, papers, deeds, &c., motion for production of, 98, 99. 

Breach of injunction, remedy for, 68. 
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C. 



Caption of Answer, how written and signed, 17. — Forms of, 
327 to 329. 

Carriage of Decree, what it means, 114. 

Case, special, when ordered on hearing, 36. — Object of, 38. — 
Proceedings on, 40. 

Cases reserved at Sessions, object and effect of, 269. — How 
case drawn and settled, 269, 270. — How removed into 
King's Bench, 270, 271.— Recognisance, 271.— Pro- 
ceedings to obtain Certiorari, 271, 272. — Notice and 
affidavit for the purpose, 271.— Forms of, 376, 377.— 
Delivery of Certiorari, 272. — Filing order and case, id. 
— Rule nisi to quash order, id. — Service of it, id. — 
Affidavit of service, how intituled, id. — Howcaseargued, 
273. — Proceedings to support order, id. — Costs, id. — 
Observations on, 274. — How costs taxed and recovered, 
274, 275. — When Court sends case to be re-heard or re- 
stated, 275. — As to removal by Certiorari of other or- 
ders of sessv)ns, and orders of justices, . 275, 276. — Of 
Commissioners of Sewers, &c., 276. — ^When affidavits 
may be used, on motion to quash, 276, 277. — When 
they should be made, 277. — Moving to quash, &c., id. 
— How affidavits to be intituled before and after re- 
moval by Certiorari, id. 

Caveat against inrolment of decree, object and effect of, 221. 

Certificate of Master in Chancery, what it is, 112. 

Certioiari. See Indictment — Cases reserved. 

Charge, brought into Master's office, what it is, 124. 

Commission, to assign guardian, 50 to 53. — How executed, 51. 
— And take answer, how executed, 52.— Caption of 
guardian's answer, 51, 52. — For partition, proceedings 
on, 80, 81. — ^To examine witnesses, after decree, 121. 
— Before decree. See CommissionerSf Examination. — 
Of Rebellion. See Contempt. . 

Commissioners to take answer, who maybe, 11. — Fees due to, 
15. 

Commissioners for examination of witnesses, who may be, 25. 

Common Injunction. See Injunction, 

Conditions of Sales. See Sales, 
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Confirmation of Report, how obtained, 116. — How cause 
shewn against, 117. 

Consent Cause, what it ia, 21, 

Contempt, process of, what is a contempt, 165. — What neces- 
sary to bring a party into contempt, 166, 167. — Process 
of contempt for not appearing, 166, &c. — Attachment, 
166. — How sheriff compelled to return it, 166, 167. — 
How returned, 167. — Return of non est inventus, id. — 
Attachment with proclamations, id, — Commission of 
rebellion, id. — Serjeant-at-arms, id. — Sequestration, 
168. — Return of cepi corpus to attachment, 167, 168. 
— Messenger, 170. — Proceedings, where defendant in 
gaol on other detainers, 168, 169. — Process of contempt 
in the case of infants, peers, members of Parliament, 
married women, corporations, and persons of unsound 
mind, 169, 170.— -Within what time defendant must be 
brought up, 170, 171. — Process of contempt to compel 
answer, 170 to 173. — Habeas Corpus, 171. — In what 
cases sheriff may take bail, 1 72. — How contempt 
cleared, 173 to 177. — Process of , contempt to enforce 
payment of money, costs, &c., 173, 174. —As to enforc- 
ing decree for execution of deeds, &c., 175, 176. — How 
delivery of the possession of land enforced, 176. — Pro- 
cess of contempt against persons not parties to the suit, 
176, 177. — How claims on property seized by seques- 
trators enforced, 176. — Process of contempt must be 
diligently used, 176.— Costs of contempt, 177. 

Contempt, process of, against witness for non-attendance, 34. 
— Process of, to take bill pro cot\fe880t must be used 
with di^^noe, 185. 

Conveyance to purchaser under decree, 142, 143. 

Copy of Bi]l, Service of, in what cases, 180, 181, &c. — Form 
of Affidavit of Service, 325. 

Copyright, means of restraining piracy of, 61. 

Corporations, proceedings in suits by and against, 57, 58. — 
Process of contempt against, 1 72. — How execution of 
decree by, compelled, 176. — Taking bill pro confesso 
against, 184. And see Quo Warranto. 

Costs, of motion to dismiss bill for want of prosecution, 43.— 
On bill of partition, 82. — In Interpleader suit, 82, 83. 
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Cotti, of motiim to difBiM bill— (eonlii u igrf). 

— ^When and how mnch payable, on amending bill, 88. 
^Not recoverable bj defendant after death of aole 
plafaitiff, if salt not revlTcd, 90, 91.— Reooverafale 
where deceased plaintiiF not the sole one, id, — ^Where 
leaerred by decree, and anit abates, what to be done, 
92. — Of expunging scandalous or impertinent matter, 
109. — How recovered, id, — Of exceptions to report, 
117. — On bill for specific performance and reference as 
to title, 130. — How awarded to purchaser under decree, 
141. — Process of contempt to enforce payment of, 
173. 

Costs of contempt, amount of, in the various cases, 177. — Of 
suit in formd pauperis, 205. — General observations on 
costs, 218. — Granting or refusal of, not alone a suffi- 
dent ground of appeal, 234, 235. On re-hearings and 
appeals, how dealt with, 235. 

Costs on criminal information, when defendant entitled to, 251. 
— On quo warranto, 257. — On indictment removed into 
King's Bench* 265, 266. — On confirming order of ses- 
sions, 273, 274. — In proceedings on writs of manda- 
mus, 28R to 290. And see Seeuriiyfor Coats, 

Creditor, proceedings by, to prove debt in Master's office, 131. 
— ^Forms of affidavits for the purpose, 343 to 357. 

Creditor's suit, proceedings on plaintiffs death, 91. 

Criminal Information, nature of, 237, 238.~Must be filed by 
leave of the Court, 237. — ^Affidavit to ground motion, 
238 to 240. — How publication of libel proved against 
proprietor, &c. of Newspaper, 240, 241. — ^Notice of 
motion for, against Justice of the Peace, 241. — Form 
of, 372.— Motion for rule nisi, 241, 242.-- Service of 
rule nisi, 242. — How rule disposed of, 242, 243. — 
Filing information, 243. — Recognisance, 244. — How to 
compel defendant's appearance, 244, 245. — Proceedings 
where defendant in custody, 245. — Proceedings where 
defendant suffers judgment by defeult, id, — ^Motion for 
sentence, 246, 247. — Form of notice of, 373. — Affida- 
vits in aggravation, 246, 247.— Passing sentence, 246. 
Proceedings on defendant pleading not guilty, 247, &c. 
—Trial, 247. — Sentence, ti.— Application by prosecutor 
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Criminal Informatioii — (eaniinued). 

for portion of fine, 247, 248.— Costs of the day, 248.— 
Defendant's proceedings, to shew cause against the 
mle nisi» id, — Enlarging rale, 248, 249. — Affidavits to 
shew cause, 249. — Appearance, 250. — Jadgment by 
default, id, — Affidavits in mitigation, id. — Pleading not 
guilty, 251. — Proceedings thereon to trial, &c., id, — 
Costs on criminal information, id. — ^New trial, 252. 

Cross Bill, what it is, 9. — Objects of it, id, — ^When cause 
heard on, id. 

Crown, suits on behalf of, 58, 59. 

D. 

Death of Parties. See Abatement — Benivor — Defendant — 
Creditor — hrformation, 

De bene esse, examining witness, 79. 

Declaration of insolvency by trader, 296 — ^form of, 378. 

Decree, 36. — Proceedings to draw up and complete, 36 to 38. 
— Passing, 38. — Entering, id. — Means of enforcing 
performance of, 45. — Decree against infant, 53. — On 
bill of foreclosure, 70, 71. — For commission of parti- 
tion, 80, 81. — For conveyances thereon, 81.— For an 
account, how carried into effect, 122 to 126. — ^For sale, 
133, &c.— On statute 1 W. 4, c. 36; 188, &c. 

Decree, inrolment of, 219, 220.— Object and effect of, 220.— 
Who may inrol it, 221. — Caveat against, id. — ^Vacating 
inrolment, id. And see Behearings and Appeuh. 

Dedimus to take answer, 14. 

Deed, how execution of, under decree or order enforced against 
person in contempt, 175. 

Deeds, books, papers, &c., motion for production of, 98, 99. 

Defences, to bill in Chancery, 7, 8, 9. 

Defendant, when and how he may be examined as a witness, 
30.— Effect of death of, on the suit, 92, 93. 

Demurrer to bill, what it is, 7. — Within what time it must be 
put in, 10, and set down, 41. — ^When held sufficient, 
id. 

Demurrer of witness to interrogatories, 34. 

Departing the realm. See Ne exeat regno. 
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Deposit, on exceptions to report, 117. — On opening biddings, 
146. — On petition for re-bearing, amount of, 223. — 
Disposal of, id, — On petition of appeal, 226. — On 
filing bill of review, 227. — On filing supplemental bill 
in the nature of a bill of review, 229. 

Depositions of witnesses to be taken down in the first person, 
31. — How to be returned, 32. — ^When opened, and 
copies given out, id. — When published in suit to per- 
petuate testimony, 79. — Of witness examined de bene 
esse, 79, 80. — Form of depositions, 332. 

Discharge in Master's Office, what it is, 125. 

Disclaimer, what it is, and effect of it, 8. 

Discovery, fiill of, object of, 77, 78. — In what cases it can be 
filed, 77. — Contents of, id. — How far proceedings go 
on, id. — ^When defendant may obtain order for his 
costs, id. — How taxed and recovered, id. 

Dismission of Bill by plaintiff himself, when advisable, 35. — 
By plaintiff himself, when on payment of costs and 
when not, 43.— By defendant for want of prosecution, 
43, 44. — When, id. — Costs of motion for, id. — On 
hearing, 45. 

Dismission of Bill after death of plaintiff, if suit not revived, 
90, 91. — ^When defendant entitled to costs on, id. 

Dispaupering a party, 206. 

Dissolving Injunction, motion to dissolve common, 64. — Spe- 
cial, 67. 

Distress, how made by Receiver, 157. 

Distringas against Corporation, 58. — ^To restrain transfer of 
stock, 202, 203.— How to obtain, id. 

Dividends, investment of, 210. — Power of attorney to receive, 
214. 

Docket. See Fiat. 



E. 



Ejectment by or against Receiver, 157. 

Election, in what case plaintiff put to, as to which of two suits 
he will proceed in, 200. — When steps to be taken for 
the purpose, id. — Order to elect, t<I.— How and where 



INDEX. 415 

Election — (eoniinued) . 

election to be made, 201. — Special election, id. — The 
proceedings where both saits in the same Court, id. 

Enlarging rule nisi, when and how, 248, 249. 

Equity of Redemption, what it is, 68. See Foreclosure, 

Errors, accidental, in decree or order, how corrected, 222. 

Evidence, what state of the pleadings renders it necessary to 
go into, 22.— Order to admit on trial of issue or action, 
39. — What acted on by the Court on motion, 98. — 
How laid before Masters, 118 to 122. — What may be 
used on rehearing or appeal, 225. 

Examination of Married Woman as to her consent to payment 
of money she is entitled to, 213, &c. 

Examination of parties in Master's Office, 119, 120. — By and 
against whom it may be used, 120. 

Examination of witnesses, taking as instructions for interroga- 
' tories, 24. — Of witnesses in the suit, how made, id. — 
Commission for, 25. — Must be executed more than 
twenty miles from London, id, — When advisable to 
obtain it, 24. — Proceedings to obtain it, 25 to 27. — 
Notice of executing commission, 27. — Form of, 329. — 
Proceedings on execution of, 27 to 32. — After decree, 
121. — Vivdvoce before Master, id. 

Examination pro inieresse suo. See Pro inieresse tuo. 

Examiner, his duties, 24. 

Exceptions to answer, 19, 20. — To report, when taken and 
argued, &c., 117. — Deposit on, id. 

Execution of deed in pursuance of decree, how enforced. See 
Deed. 

Exhibits, how to be marked, 30, 31. — Form of, on affidavit, 
107. — On commission for examination of witnesses, 
332. — To be sent to agent after publication, 35, 36. 

Ex Officio' Information, what it is, and in what cases filed, 
236, 237. 

Expenses of witnesses, tendering, 28, 

Expunging matter. See Scandal. 

Extended injunction to stay trial, 63. 
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Fees, of Commisrionen on taking answer, 15. — Of messen- 
ger for bringing answer, &c. to London, 18. — Of Coni' 
missioners on' examination of witnesses, 31, 32.— Of 
Commissioners on assigning guardian, 52. — Of Commis- 
sioners on examining married woman as to her consent 
to payment of money out of the Court of Chancery, 
213. 

Feigned issue, when ordered, 36. — Object of, 38. — Proceed- 
ings on, 38, 39. 

Feme covert. See Husband and Wife. 

Fiat in Bankruptcy, requisites to ground fiat, 292. — Petitioning 
creditor's debt, 292, 293.— Trading, 293, 294.— Act of 
bankruptcy, 294 to 296.— Description of bankrupt, 
297.— Affidavit of debt, 297. — Forms of, 378, &c.— 
Petition for fiat, 297.— Form of, 380.— Before whom 
affidavit of debt to be sworn, 297. — ^As to where fiat to 
be executed, id. — Petition and affidavit, where fiat to be 
executed away from bankrupt's residence, 298.— Form 
of, 381, 382.— How docket struck, 299.— When fiat to 
be bespoke, id, — Instructing agent to bespeak fiat, 
300. — ^Within what time fiat must be opened, id. 

Fieri facias. — Writ of, 36, 45. 

Fine, application by prosecutor for portion of, 247, 248, 266. 

Foreclosure, Bill of, object of, 69. — ^What to set forth, 70. — 
Proceedings on, id. — Decree on, id. — Master's report 
on, 71. — Decree of foreclosure, 72. —Enlarging time 
for payment, 72. — Form of power of attorney to receive 
mortgage money, &c. , 337. — Decreeof foreclosure where 
there is a second mortgagee a party, 73.— Effect of 
decree where mortgagor an infant, &c., 73, 74. — If 
money not paid on decree for redemption, it has the 
effect of foreclosingi 74. 

Form& pauperis, suing and defending in, 204 to 207* — Forms 
of petitions, and affidavit for the purpoae, 368, 369. — 
Appeal may be in, 234. 

Further Directions, setting down cause on, 41. — ^When excep- 
tions to report come on at same time, 117, 118. 
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G. 

General Report. See Report. 

Guardian of infant defendant, how appointed, 49 to 53. — An- 
swer by.y 51 to 53. — Of infant plaintiff, how apjpointed, 
207 1 208. And see If^anL 



H. 

Habeas Corpus, on taking bill pro confetn, 186. And see 
Contempt, 

Hearing of cause on bill and answer, 21. — On evidence, 35, 
36. 

House of Lords, appeal to. See R^earings mid AppetUi, 

Husband and Wife, service of subpoena to appear and answer 
on, 5. — When husband must join and be joined in 
soks with his wife, 55, 56. — ^When not, id, — Appear- 
ance and answer by, id. — Process of contempt against, 
56. — ^To compel answer, id. — Effect of death of hus- 
band where he and his wife are plaintifis, 91. — Effect of 
death of wife in the like case, id, — Effect of death of 
husband in suit against him and wife, 93. — ^Where wife 
executrix or administratrix, id. — Effect of marriage- 
of a woman plaintiff, id. — Of a woman defendant, id. 
— Process of contempt against husband and wife, 169. 
-—Process of contsmpt against wife, 172. 



I. 

Idiots, proceedings in sniti by and against, 56, 57. 

liiiterate deponent, afidavits to be read over to, 105.—- Form 
fif jurat fefr, 106. 

Iwapartkaeaot, aifnacnt or reasoning in afidavit impertinent, 
107. And see Setmial. 

ladiotiiMst, who nny obtain ceiiiDrari to remove it into 
King'v Boidu 258.— Afidavits for the purpose, 258 to 
£60,— When certiorari must be Slivered, 260 — Appli- 
oation for, in vacatioB, 261,— Heoogmsance, when ne- 
arf.— C o n dition of, 262. — Proceedings where 
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Indictment — (eonltiiflf«c}.) 

indictment removed by prosecutor, 261, 262. — Where 
removed by defendant, 262, 263. — ^Notice of trial, 
262. — ^Trial, &c., 263, 264. — Proceedings on convic- 
tion, 264. — Form of notice of motion for judgment on 
defendant, 375. — Costs of the day, 265. — When pro- 
secntor entitled to costs of proaecation, id, — How re- 
covered, 265, 266. 

In&nts, suits by, 47, 48. — Mast be by next friend, 48 .-^Pro- 
ceedings where two or more suits instituted by different 
next friends, 49. — Proceedings against infant defendant, 
49 to 53. — Must answer by guardian, 49. — How guar- 
dian appointed, 50 to 53. — How answer by guardian 
taken, 52, 53* — Decree against infant, 53. 

Infants, reference to appoint guardian to and allow maintenance 
for, 127.— How proceeded on, 127, 128. See Wardqf 
Court, 

Infant, application for appointment of guardian to, and allow- 
ance of maintenance for, 207. — How made, 207, 208. 
— ^Where bill must be filed, and where Court will act 
on petition, id, — What maintenance will be allowed if 
infant's father alive, 209, 210. 

Infimt, at what time infant may appeal, 234. 

Information in Chancery, what it is, 58. — In what case there 
is a relator, id. — ^Who may be relator, id, — Information 
and bill, id, — How suits by information proceeded with, 
58, 59. — ^When relator may be called on for security for 
costs, 59. — How, id, — Effect of relator's death, 92. 

Information in King's Bench. See Criminal Information. — 
Qtfo Warranto, 

Injunction, objects of bill for, 60, 61. — Proceedings on, in or- 
der to stay proceedings at law, 61 to 64. — Motion for 
common injunction in default of defendant's appearance, 
61. — In default of answer, 61, 62. — Motion for injunc- 
tion after answer, 62. — ^When common injunction stays 
bringing of action, t<l.— When it will prevent plaintiff 
at law declaring, id, — When it only says execution, id, 
— How to proceed when plaintiff at law out of the 
jurisdictioB, 62, 63. — Motion to extend common in- 
junction to stay trial, 63, 64. — When common< injunc- 
tion obtained if bill referred for scandal or impertinenoe, 
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Injunction — (continued.) 

or inefficient answer put in, 64. — ^Motion to dissolve 
common injunction, id. — Special injunctions, 65. — 
When applied for, 65. — How, id. — ^When notice of 
motion necessary, t^. — Affidavits, 65, 66. — When in- 
junction will not be granted till after answer, 66. — 
When affidavits may be used after answer, and when 
not, id. — When account directed to be kept, 67. — In 
what case notice of injunction being granted should be 
served, 67. — Service of injunction, id. — Motion to 
dissolve special injunction, id. — Remedy against a 
party for disobedience of injunction, 68. — What to be 
done, id. 

Injunction, when moved for on Bill of Interpleader, 82. — 
Effect of it, 83. 

Inrolling Decree, 219 to 222. And see Decree. 

Insolvency, effect of plaintiff's insolvency on Chancery suit, 93. 

Insane persons. See Lunatics. 

Inspection of Documents, &c. 99. 

Instructions for Bill, remarks on, 3. — For appearance, 5. — 
For answer, suggestions as to preparing, 13. — For in- 
terrogatories, 23, 24. 

Interrogatories, instructions for, 23, 24. — ^When fresh inter- 
rogatories may be exhibited, 33.— When leave of the 
Court necessary, id. — Form of interrogatories, 330. 

Interrogatories for examination of parties, 119. 

Interpleader, Bill of, object of, 82. — If money claimed, must be 
brought into Court, id. — Affidavit to be filed with bill, 
id. — Form of, 339. — Both plaintiffs, if partners, must 
join in, 82. — ^Motion for injunction, id. — ^Effect of in- 
junction, 83. — Subsequent proceedings, id. — Costs, id. 
— Statute authorizing Courts of Law to grant relief, id. 

Issue, feigned, when ordered, 36. — Object of, 38. — ^Proceedings 
on, 38, 39. 

J. 

Joining in Commission to take answer, 14. 
Jurat of Affidavit, where written, 105.— What to state, id,— 
Forms of, 105, 106. 
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Jurisdiction, Defendant out of, 179. 

Jmtioe of Peace, crimiml mfomatum i^autft, 241. — Form of 
notice of motion for, 372. 



L. 

Lmd, poBseMion of, under decree, how obtained, 176. 

Leaving the kingdom. See Ne earaa/ reyno. 

Letter misuTe, to peersi 54. 

Licence for Queen's Couasei to plead, when neceBsary, 267. — 

How obtained^ id. 
Limitations, Statute of. See Staiuie. 
Lords, appeal to. See Rehearingt and Appeait. 
Lots, as to selling estate in, 135. 

Lunacy, orders in, appeal against lies to Privy Conasel, 235. 
Lunatics, proceedings in suits by and against, 56, 57. 

M. 

Magistrate, criminal information against, 241. — ^Form of notice 
of motion for, 372. 

Maintenance for Infant, reference as to, 127, &c. — How ap- 
plied for, 207, 208.— Allowance for, 209, 210.— And 
see Itifant, 

Mandamus, when writ of, the proper remedy, 278. — In what 
cases granted, 279. — Motionfor,kJ. — Must begronnded 
on refusal to perform the act required, 279, 280. — ^Aifi- 
davits to ground motion, 280. — Rule nisi, id, — ^Shewing 
cause against, id. — Writ of mandamus and service there- 
of, 280, 281. — How £u* incumbent on defendant to obey 
it, 281.— Hetum to mandamus, 282 to 284.— Consi- 
derations as to prosecutor's proceedings on return, 284. 
—-Proceedings where return insufficient, 285. — Peremp- 
tory mandamus, id, — Proceedings for fake return, id. 
— Damages for, 286. — How to compel return to man- 
damus, 287. — Obtaining further time to return it, id. 
— As to adverse claims in mandamus cases, 287, 288. 
— Costs of motions for, and writs of mandamus, 28B 
to 290.— IVoceedii^ to obtam such costs, 289, 290.— 
Taxation of, 290.— How payaoentof, eompeUed, uf. 
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Marriage ofWard of Court, proceedings as tO| 128, 129. 
Married Woman, service of subpoena on, 5. — How suits by and 
against instituted, 55, 56. — ^When she way obtain 
leaye to answer alone, 55. — ^As to defending separately 
from her husband, 55, 56. — Process of contempt against 
' her, 56. — Proceedings to obtain money payable to, 212, 
&c. — Transfer of stock to, 214. And see Htuband 
and Wife. — Acknowledgment qf Deed, 
Marksman, jurat of affidavit by, 106. 

Masters in Chancery, their duties, 112, 113. — Proceedings in 
their offices. 111 to 132. See also Report, Rrference, 
and the titles of various proceedings. 
Masters, how evidence laid before them, 119 to 122. — Exami- 
nation of parties in their offices, 119, 120. 
Master Extraordinary, his fee for swearing affidavit, 105. 
Materials, old, sale of, 151. 

Members of Parliament, process of contempt against, 169.— 
How payment of money by, under decree or order en- 
forced, 174. — Taking bill pro cot^fesao, against, 184. 
Messenger, as to sending answer by, 17, 18. And tee Con^ 

tempt. 
Minutes of Decree, settling, 37. — Motion to vary, id. 
Mitigation, affidavits in, 250. 

Money, motion for payment of, into Court, 100. — How pay- 
ment of, under decree or order, enforced, 174.— Pay- 
ment of into Court, 210.— Investment of, 210, 211.— 
Payment of, out of Court, 211. — Power of attorney to 
receive, id. — Payable to married woman, prooeedings 
to obtain, 212, 213. 
Mortgagor and Mortgagee, their rights at to foredosure, re- 
demption, &c., 69, et seq. — As to tacking mortgages, 
75 to 77. 
Motion, for common injunction, 61,62. — For injunction after 
answer, 62. — For special injunction, 65 to 67. — For 
appointment of receiver, 153. — For security for costs, 
198. And see Appeal Motion. 
Motions, what they are, 98. — Common motions, id. — Special 
motions, id. — Notice of motion, id. — How facts brought 
before the Court on motions, t J.— The most usual mo- 
tions on the pleadings, id. — Motion to produce deeds, 

u 
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Motkmi (eomtimtedJ) 

books, pBpen, &e., 98, 99.«^Howicade, 99.— Motion 
to pay monoy ivto Covrt, or tnoM^ «1Jock,f<M^, 101.— 
Whea affidaviti to be used on motion to b^lUed, 101. 
— ^Initractiiig ooooiel, id» 

Mnltifarioiustn iu BiU, wh«t ift Ui, 7» «. 

N. 

Ne exeat. regno, writ of, in what cases it maybe obtainedi 
83. — ^Demand must be an equitable one, id, — Except 
it be for alimony, id. — Object of writ of Ne exeat 
regno, 83, 84.— Must be on bill filed, 8i.— At what 
stage of suit obtainable, id, — How to obtain it, id, — 
Affidavit of debt, tU-— What to state, tJ.— What, mtbA 
case of executors or administrators being plaintiffs, id, 
— When affidavit of debt may be dispensed with, id. — 
Affidavit of intention to leave the kingdom always ne- 
cessary, id. — How writ indorsed and execnted, id. — 
What sureties defendant must give, id. — When defend- 
ant may move to disdiarge writ, 85. — Sureties canno; 
render defendant, id. 

Newspaper, publication of, how proved, 240, 241. 

New Trial of issue or action, 39. — Of criminal informatioB» 
251, 252. 

Next friend, of infant, who may be, 48. — Removal of, 48.^ 
Death of, 49. — As to staying suits by, id. 

Notice of taking answer, in what case to be given, 15. — How 
and when given, id, — Form of, 326. — Of executing 
commission to examine witnesses, 27. — Form of, 329. 
— Of injunction being granted, in what cases to be 
served, 67. 

Notice to be served on witness with subpoena, 28. — Fonn 
of, 331. 

Notice of motion, how many days, 98. — When necessary in 
injunction cases, 65. — For criminal information against 
justice of peace, 241. 

O. 

Oath to affidavit, fee for, 105. 
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Objectiotis, to draft report, how curried into Master's Offioe 
and argued, 115. — How disposed of, 116.-*ImportanGe 
of« id.-^To title brooght iato Master's Office, 130. 

Old materials, aale of, 151. 

Opening the biddings, 145, &o« 

Order, to revive, 95. — ^To appoint Receiver, 153. 

Outlawry of plaintiff, abates suit, if pleaded, 94. 

P. 

Papers, deeds, books, &c., motion for production of, 98, 99. 

Particulars of sale. — See Sale. 

Parties, want of, may be pleaded, 8. — Setting down cause, on 
objection for want of, 21, 22. 

Parties to Bill of Partition, 80. 

Partition, Bill of, object of it, 80. — Parties to it, id, — Parti- 
tion does not affect title, id, — When decree made in the 
first instance, id, — When reference to Master necessary, 
id, — Commission of partition and proceedings thereon, 
81, 82. — Return to commission, 81. — Decree to con- 
vey, id, — Conveyance, id, — Costs, 82. 

Passing decree, 38. 

Passing publication, after decree, 121. 

Patent, means of restraining infringement of, 6^ . 

Pauper. See Formd Pauperis, 

Payment of money into Court, motion for, 100, 101. 

Peer, howanswerof, taken, 18. — How appearance of, compelled, 
53 to 55. — Letter missive, 54. — How putting in of an- 
swer of, compelled, 55, 171.— Answer put in on prO' 
testation of honour, 55. 

Peer will not be appointed receiver, 154.-'How payment of 
money by, under decree or order, enforced, 174. — ^Tak- 
ing bill /7ro confesso against, 184. 

Peremptory mandamus, 285. 

Perpetuating testimony, bill for, 78.— Against whom testimony 
taken under it may be used, id, — Proceedings in the 
suitj 79. — In what case testimony to be used, id, — De- 
fendant may examine witnesses, idf.— Howfar suit car- 
ried on, id, — In what case defendant entitled to his 
costSi id, 

u2 
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Penonal eerrioe of iabpOBna.-*Forin of affidavit of, 323. 
Petition, general objects of, 101, 102. — ^l^e practice on, 102, 
103. — Affidavits in support, 102. — Before wbom heard, 
103. — Form of affidavit of service of, 340. 

Petition to refer for scandal or impertinence, 109. 

Petition for Fiat. See Fiai. For re-bearing. See JU^hearinffi 
and AppwU. 

Petitioning Creditor. See Fiat. 

Plea, what it is, 8. — Time for patting in, 10, 11. 

Plaintiff's proceedings after, 42. — Where held good, id. 

Possession of land under decree, how obtained, 176. 

Power of Attorney, to receive money, 211. — Dividends, 214. — 
Form of, to receive mortgage money and costs, 337. 

Process of contempt against corporation, 57. And see Coa- 
iempi, 

Prodwin Amy. See Nejpt Friend, 

Pro Cojrfuao, Uking bilL--What it is, ISS.^Howtaken 
184. — ^Against Peer or Member of Parliament, id. 
— Against corporation, id. — Proceedings to take bUl 
pro cof{fe880t where defendant in custody, 185., &c.— 
If in custody for a misdemeanor, 186. — Within what 
time bill must be taken pro coi|^et«o, 187.-**Prooeeding8 
to take bill pro eof^essOf where defendant keeps out of 
the way, 188, &c. 

Production of deeds, books, papers, Ste,f motion for, 9&y 99. — 
How and where produced, 100. 

Pro tn^erewe «tio, examination, 158.^^ In what oases it takes 
place, 203, 2Q4.— Order for, . 203.— Intenogatories 
204.— How examination put in, id. — ^What to contain, 
id. — How truth of, contested, ttf.-^How exammant's 

. rights ultimately decided^ id* > j 

Publication, application to enlarge, 32, 33<.>^r'fiffiBctof .enlarge- 
ment, 33. )• 

Publication of depositions in suit, to perpetaAfeer-79w-r*Of wit- 
ness examined de bene «Mf, BO. 

Publication of Newspaper, how proved, 240, 241. »„••'. 

Purchase- money, paying into Court, 142. 

Purchaser, under decree, proceedings by and against, tec. 142, 
&c.— Substituted, 147, 
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Q. 

Queen's Counsel. See Licence* 

Quo Warranto Information, what it is, 253. — Present use of it, 
254. — Relator, id, — Affidavits to ground motion for, id, 
— Affidavit of relator, id. — Form of, 374. — How affida- 
vits entitled, 255. — Motionforrulenisi, 255,256. — How 
rule disposed of, 256. — Filing information, id.— Recog- 
nisance, id. — How appearance enforced, id. — Pleading, 
257. — Demurrer, ttf.— Judgment, id. — Trial, id. — 
Costs, id. — How recovered, id, 

R. 

ReceiTer, what character he fills, 152. — In what cases ap- 
pointed, 153. — Order to appoint Receiver, id. — How 
appointed, 154, 155. — When Court will interfere with 
appointment, 155. — Form of atiidavit of Receiver's 
sureties, 362. — Receiver's duties as to letting estates, 
156, 157. — How tenants compelled to attorn to Re- 
ceiver, id. — Forms of proceedings, 362. — How Receiver 
to bring ejectment, 157. — And distrain, id. — How 
landed property in Receiver's possession to be recovered 
from him by stranger to suit, id. — What allowances 
Receiver may make for repairs, and how, 158. — ^When 
Receiver to bring in and pass his accounts, and pay in 
balances, 158, 159. — How accounts passed, 160, 161. 
— Form of Receiver's account, 364, 365. — Receiver's 
salary, 160. — Affidavit verifying account, 161. — How 
Receiver compelled to bring in his account, 161, 162. 
— And pay in his balances, 162. — As to proceeding 
against Receiver's sureties, id, — ^As to liability of re- 
ceiver on failure of banker, &c., 163. — How Receiver 
and his snretiei discharged, 164. — How property to be 
recovered from, by stranger to suit, 203, &c. 

Recognisance of Receiver and sureties, how vacated, 164. 

Recognisances, on appeal to the Iiords, 231. — On criminal in- 
formation, 244. — On quo warranto information, 256. — 
On removal of indictment, 261, &c. 

u 3 
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Redeem, bill to» object of, 68. — Limitation of time to file 
same, 69. — How, and in what way written acknowledg- 
ment affects the limitation, id. — ^Proceedings on bill to 
redeem, 74. See also Foreclosure, 

Redemption, equity of. See Equity of Redemption— Fore- 

closure. 

« 

Reference to Master, object of, 38, 40. — Ordinary proceedings 
on, 112 to 122. 
To inquire which of several soits by next friends, for the 

benefit of infant, 49. 
In snit for partition, 80. — In interpleader snit, 83. — Am 
to appointment of guardian, and allowance for main- 
tenance, 177, &c. 207 to 210. 
As to title, proceedings on, 130, 131. — On sale before 
the Master, 140, &c. 

Re-hearings and Appeals. Petition for re-hearing, 222. — 
When adopted, id. — ^How proceeded on and disposed 
of, 222, 223.— Deposit on, 223.— How deposit dis- 
posed of, 223, 224. — Costs of re-hearing, id. — ^Re- 
hearing in discretion of Court, 224. — How granting of, 
contested, id. — As to a second re-hearing, id. — Peti- 
tion of appeal to the Lord Chancellor, 224 to 226. — 
What evidence admissible on, 225. — ^Proceedings on, 
226. — Deposit on, id. — Second re-hearing of sndi ap- 
peal never granted, td.— Appeal motions, 226. — ^Ap- 
peal TO THE House of Lords, in what cases decree 
must be inrolled, 229. — ^When petition of appeal must 
be presented, 229, 230. — Limitation of time for ap- 
pealing, 230. — What petition of appeal to state, 230, 
231.— What counsel must sign it, 231. — Proceedings 
to present it, id. — Recognisance for costs, id. — Answer 
of respondent, 231, 232. — Setting down cause ex parte^ 
232. — Setting down appeal for hearing, id. — Preparing 
cases, and carrying them in, 232, 233. — ^Briefis to 
counsel, 233. — Hearing, id. — How order of the Lords 
carried into effect, id. — As to staying proceedings on 
decree pending, re-hearing, or appeal, 234. — ^When in- 
fant may appeal, id, — ^Appeal in formd pauperis , id. — 
Appeal must not be piecemeal, id. — ^Cross -appeals, t^. 
— Granting or refusal of costs not in general of itself a 
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Re-hearings and Appeals — (continued.) 

sufficient ground of appeal, id. — How costs of appeal 
dealt with, 235. — Appeal against orders in lunacy 
matters, id. 

Relator. See If^ormation in Chancery. 

Relator, in Quo Warranto Information, 254. — Form of his 
affidavit, 374. 

Removal into Queen's Bench, of indictments. See Indictment, 
— Of Cases, Orders of Sessions, Justices, &c. See 
Caeef reserved. 

Repairs, Receiver's duty as to allowing for, 158. 

Replication, effect of filing, 22. — Of not filing, id. 

Report, Master's, what it is, 112. — When parties may obtain 
copy draft report ,114,115 . — How settled, 115 . — Objec- 
tions to, id. — Importance of, 116. — Filing report, id, — 
Confirmation of it, id. — Showing cause against. 117. — 
Exceptions to, 117. — Deposit on, id, — Argument of, id. 
— Separate report, when made, and how, 118. 

Report of purchase, under decree, 139. 

Resale, under decree, 145. 

Reserved biddings, 134, &c. 

Retainer, of solicito|f, to institute suit, must be special, 217, 
218. 

Return to Dedimus to take answer, 17. — To commission of 
partition, 81. — ^To attachment. See Contempt, 

Reversal of decree, &c. See Re-hearinge and Appeals, 

Review, bill of. See Bill of Review, 

Revivor, bill of, in what cases necessary, 89 to 94. — ^Will not 
lie merely to recover costs decreed, unless previously 
taxed, 94. — But will, if they are incidental to something 
else, id, — ^Will only lie where there is privity, as by 
heir or personal representative, not by devisee, assignee, 
&c., id, — Proceedings on bill of revivor, 95. — Order to 
revive, id, — If cause shewn, must be by plea or demur- 
rer, id, — Bill of revivor and supplement, 96. 

S. 
Sale, bill for, in what cases, 74. — Proceedings thereon, id.. 
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Sales before the Master, orders for and objects of, 133.— As to 
reserved biddings, and liberty to parties to purchase, 134, 
^Proceedings in Master's Office^ td., &6. — ^As to selling 
in lots, 135. — Conditions of sale, id, — As to selling in 
London or the country, 136. — Particulais of sale, &c.k 
id. — Advertisements, 134, 137.r— How sale conducted, 
137 to 139. — Form of auctioneer's affidavit, 357. — Pur- 
chaser's proceedings to get purchase confirmed, 139, &c. 
— Reference as to title, 140, &o. — Compensation for 
deficiency, &c., 142. — Paying purchase -money into 
Court, 142. — Conveyance, 143. — How to compel 
purchaser to complete, 143, 144.^-Form8 of proceed- 
ings, 358, 359.— As to opening the biddings, 145, &c.— 
Resale, 147. — Substituted purchaser, id, — Sale of 
timber or underwood, 148 to 151. — Form of affidavit 
in support of proposal for, 360. — Of affidavit of sure- 
ties, 361. — Sale of old materials, 151. 

Scandal and Impertinence, definition of scandal, 108. — Of im- 
pertinence, id. — Distinction between scandal and im- 
pertinence, id. — Difference in the practice as to 
expunging them, 109. — Proceedings to have scandalous 
or impertinent matter expunged from records, affidavits, 
&c., id. — Consequence of, id. 
Effect of order to refer bill for, in injunction cases, 64. 
In pauper's suit, costs of, 206. 

Security for Costs, in what cases, and how applied for, 198, 
199.— How given, 199.-^Amouat of, irf.— How sure- 
ties sued, id* 
In Information in Chancery, 59. 

Separate report. See Mtport. 

Seijeant-at-Arms. See ContmnpU ' 

Service of Subpoena to appear and answer, 4«-»*-As to personal 
service, id, — Service on husband and wife, id. — Affi- 
davit of servtee, 5.'--Forms of, 323, 324.— In injunc- 
tion oases, where plaintiff at law is abroad, 62, 63. — 
To answer amended bill, 89. — On biU of revivor, 95. — 
The like on supplemental bill, id. 

Setting down cause for hearing on bill and answer, 21 .—After 
publication, 35. — On further directions, 40.— After is- 
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Setting down oauae for httaing^-^eoniinued,) 

Bue, action^ or Bpedal case, 40. -^n exceptions and 

further directions, 117, 118. 
Settlement. See Ward of Court. 
Settlement cases. See Cdtea risemed at 8e§iions, 
Sewers, CommissioQBrs of, remoTal of their proceedings by 

certiorari, 276. 
Solicitor, ordered to pay costs of scandalous affidavit, 110. — 

Will not be appointed Receiver, 154. — Responsible 

for investment of money, dividends, &&>, 211. 
SoUators, examination and admission of, 215.-*->Delivering 
« signed bill, til.— 'How eompeiled, tJ.-^Taxation of, id. 

>«-How monies loond doe from or to, after taxation, 

recovered, 216. — ^Mnst have special written authority 

to institute snit, 217. 
Special case, when ordered in Chancery snit, 36. — ^Object of, 

38. — Proceedings on, 40. 
Special injunction. See Injunction. 
State of Facts, what it is, 119. 

Staying proceedings pending re-hearing or appeal, 234. 
Stock, how transfer of, restrained, 202. 
Subpoena to appear and answer, when issued, 4. — ^Number of 

defendants in, id. — Service of, id. — On husband and 

wife, 5. — Service of, in injunction cases, where ]^aiatiff 

at law ia abroad, 62, 63. 
When necessary on amended bill, 89. — Service of, id. 
On bill of revivor, 95. — Service of, id. — ^The like on sup- 
plemental bill, id. 
Ad test, or duces tecum, how obtained and served, 28. 
To hear judgment, 35. 
For costs, proceedings on, 173« 
Substituted Purahaaer, U7. 
Supplemental Bill, object of, 95.— Proceedings on, M.-^BiU 

of revivor and supplement, 96. — In the nature of a bill 

of TOview, 229. 
Surcharge, what it is, 124. 
Surcharge and falsiff proceeding to, 126. 
Snretiev on writ of Ne exeat regno cannot render defendant, 

85. 
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Snretiefl— {con/iiMetf.) 

Of Receiver, how proceeded agaipsly. 162« 



T. 

Tkc^iiiS <wrtgtgeB, what it means, 75, 76.— Examples of, id, 

Taxatioii <if Costs, 215, 216. 

Tenant, how compelled to attorn to Keceiyer, 156, 157. 

Forms of proceedings for the purpose, 362. 
Testimony, perpetaating. See Perpetuating Testimony, 
Timber, sale of, 148—151. 
Title. See Rrference. 
IVading. See FUtt. 
Trarersing Note, 12, 
Trial, extension of the common iigonction to stay, 63, 64. 

U. 

Underwood, sale of, 148 to 151.— Affidavit for, 360. 
Unsound Mind, person of, how to compel answer of, 172. 

V. 

Vacating Inrolment of Decree, in what cases, 221. 
Vivd voce examination of witnesses before Master, 121. 



W. 

Ward of Court, how Infant made, 48. — Proceedings with re- 
spect to marriage of, 128, 129. 

Warrant, what it is, 113.— To consider decree, trf.— What 
done on, id. — ^To shew caude why Master should not 
issue, on preparing his draft report, 114. — Use of« id. 
— On preparing report, id.— Effect of, id, — ^To settle 
report, 1 15 — ^What done on, id. — ^To sign report, id. 
— ^To consider objections, id. 

Waste, means of restraining commissicm of, 61. 

Wife, service of subpoena (m, 4, 5.— And see Hmbamd and 
Wife — Acknowledgment of Deed. 
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Witness, when advisable to examine in London, 24. — ^What to 
be attended' to where examined in London, 25. — ^How 
compelled to attend to be examined, 28. — ^Tender of 
expenses, id, — Form of notice to be served on, with 
subpoena, 331. — Demurrer by^ to interrogatories, 34. 
— Remedy against, where he does not attend on fab- 
posna, id. — Proceeding to discredit, 35*-^When objec* 
tions to be taken to competency of, t<i*— -Old or infinn, 
examining de bene esse, 79, 80. 

Witnesses, examination of, vivd voce^ before Master^ 121 « 
And see Examination of Wiinesaei* 

Writ of Assistance, 175. ' 

Writings, deeds, books, &c., motion for production of, 98, 99. 



Vmii«m Steyeni, Prifiter, Bell Yard, Temple Bar. 
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